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AT&T Corp. (“AT&T”) submits this response to the Commission’s Public Notice1 

calling for comment on a series of issues set forth in the two “petitions” for declaratory rulings 

identified in the notice.  In light of the procedural history of this matter as well as the nature of 

the underlying requests themselves, AT&T submits that it would be arbitrary, capricious and an 

abuse of discretion for the Commission to address the new questions posed, much less to resolve 

any of those issues in favor of Petitioners or 800 Services, Inc. (“800 Services”).2 

As the Commission is aware, this proceeding grows out of Petitioners’ efforts over 21 

years ago to effectuate a two-step transfer of their WATS services.  Specifically, Petitioners 

proposed that (1) they would transfer their Customer Specific Term Plans II (“CSTP II”) (the 

“plans”) along with the associated traffic to Combined Companies Inc. (“CCI”), and (2) CCI 

would transfer all of the revenue producing phone numbers and virtually all of the traffic 

associated with those plans, but not the plans themselves or associated obligations, to Public 

Service Enterprises of Pennsylvania (“PSE”).  When AT&T refused to process these transfers, 

Petitioners sued in federal district court in New Jersey.  That litigation led to an order requiring 

AT&T to allow the transfer of Petitioners’ plans to CCI, and to a primary jurisdiction referral on 

the propriety of AT&T’s refusal to process the proposed CCI-to-PSE transfer under AT&T’s 

Tariff No. 2. 

Two of the requests for declaratory rulings on which the Commission now seeks 

comment improperly raise questions about hypothetical alternative transfers that Petitioners 

                                                 
1 Public Notice: Wireline Competition Bureau Seeks Comment on Group Discounts’ Petitions for Declaratory 
Rulings, WC Docket No. 06-210 DA 26-912 (rel. Aug. 11, 2016) (the “Public Notice”). 
2 In its Public Notice, the Commission makes no reference to 800 Services, Inc. (“800 Services”), which has joined 
in certain of the noticed declaratory ruling requests.  Consequently, the term “Petitioners,” as used herein, refers to 
One Stop Financial, Inc., Winback & Conserve Program, Inc., 800 Discounts, Inc., and Group Discounts, Inc. (i.e., 
the Inga companies) but not 800 Services.  Nevertheless, this filing is intended to respond to the arguments made by 
both Petitioners and 800 Services in support of the noticed requests. 
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either abandoned decades ago or never requested.  By obtaining a judicial order that compelled 

the transfer of their plans to CCI, Petitioners abandoned any request to transfer the traffic on 

their plans directly to PSE.  Because any such “direct transfer” claim is now barred by principles 

of waiver and estoppel, a Commission ruling on such a theoretical transfer would be moot.  And 

any ruling on an alternative “add and delete” transfer theory suffers from the same defect and is 

in all events barred by the D.C. Circuit’s prior decision in the case.  Both issues, moreover, fall 

outside the scope of the district court’s primary jurisdiction referral. 

The Commission also seeks comment on the nonsensical claim that AT&T’s refusal to 

process the proposed CCI-to-PSE transfer in January of 1995 violated a Commission order that 

(1) was issued in October 1995, and (2) governed the process of revising tariffs, not the 

application of existing tariffs.  Another request asserts that AT&T “shut down” “traffic-only” 

transfers after AT&T refused to process the proposed CCI-to-PSE transfer and asks whether this 

constituted an “illegal remedy.”  This request thus poses another academic question that has no 

bearing on Petitioners’ claims and falls outside the scope of the district court’s referral. 

Finally, the Commission requests comments on questions about the alleged “immunity” 

of certain plans from shortfall charges and the propriety of AT&T’s imposition of such charges 

on end-users in June 1996 (the “shortfall imposition” claim).  The Commission has previously 

recognized, however, that the “shortfall imposition” issue is outside the scope of the district 

court’s referral and not properly raised here.  The issue of “shortfall immunity,” moreover, has 

been fully briefed,3 and the Commission’s October 1995 order has no bearing on the proper 

resolution of that issue. 

                                                 
3 See e.g., Comments of AT&T in Opposition to Requests for Declaratory Ruling, Expedited Consideration for 
Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, 
CCB/CPD 96-20; WC Docket No. 06-210, at 31-34 (Dec. 20, 2006) (“AT&T 12/20/06 Comments”).  
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I. BACKGROUND 

Given the extraordinary length of the agency proceedings relating to the district court’s 

referral, combined with the Commission’s prior actions and statements concerning issues that 

fall outside the scope of that referral, it would be arbitrary, capricious and an abuse of discretion 

for the Commission to entertain new issues concerning long ago events.  Accordingly, AT&T 

provides the following background information and facts to place the Commission’s Public 

Notice in its proper context. 

A. The Initial Referral And Initial Commission Decision 

After Petitioners sued AT&T in the district court in 1995, they were eventually required 

to file a petition for declaratory ruling with the Commission concerning the propriety of AT&T’s 

refusal to process the proposed CCI-to-PSE transfer.  Petitioners did so in July 1996, posing four 

issues.4  AT&T explained in response that it objected to the CCI-to-PSE transfer “[p]recisely 

because the proposed CCI-to-PSE transaction was artificially structured to enable Petitioners to 

evade shortfall or termination liabilities,” and that, as a result, the “proposed transfer was (i) not 

authorized under the transfer provisions of AT&T’s tariff (Section 2.1.8); and (ii) a violation of 

the antifraud provisions of the tariff (Section 2.2.4).”5  AT&T also asked the Commission to 

                                                 
4 Specifically, Petitioners sought rulings that (1) “neither Section 2.1.8 of AT&T’s Tariff F.C.C. No. 2, nor any other 
provision of AT&T’s Tariff F.C.C. No. 2, prohibited” the proposed CCI-to-PSE transfer; (2) AT&T had no legal 
basis and could not have effectively tariffed any “changes or additions to Section 2.1.8 or any other published 
provision of its Tariff F.C.C. No 2, subsequent to January 1995, which could have substantively affected CCI’s right 
to assign the traffic under its CSTP II plans to PSE in January, 1995”; (3) as a result, AT&T “had no legal basis to 
refuse to accept the transfer (assignment) of that traffic from CCI to PSE”; and (4) AT&T’s refusal “was, therefore, 
in violation of AT&T’s tariff” and its obligations under provisions of the Federal Communications Act and 
Commission rules.  Joint Petition for Declaratory Ruling, Joint Petition for Declaratory Ruling on The Assignment 
of Accounts (Traffic) Without The Associated CSTP II Plans Under AT&T Tariff F.C.C. No. 2, Internal File No. 
CCB/CPD 96-20, at 7-8 (Jul. 15, 1996) (“1996 Petition for Declaratory Ruling”). 
5 Comments of AT&T Corp. in Opposition to Joint Petition for Declaratory Ruling and Joint Motion for Expedited 
Consideration, Internal File No. CCB/CPD 96-20, at 13-14 (Aug. 26, 1996) (“AT&T Opp. to 1996 Petition”). 
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resolve the question whether pre-June 17, 1994 CSTP II plans could have shortfall charges 

imposed.6 

The referring court subsequently entered a stay pending a ruling by the Commission.7  In 

1997, Petitioners filed a Supplemental Complaint with the New Jersey district court, asserting 

that AT&T had discriminated against them by not giving them a more favorable contract tariff 

and by refusing to permit the traffic transfer to PSE (the “discrimination” claim).8  They also 

alleged that AT&T had improperly imposed shortfall charges on CCI’s end-users in 1996.9 

In January 2003, the Commission issued its initial decision regarding the 1996 Petition 

for Declaratory Ruling.10  The Commission concluded that section 2.1.8 did not apply to the 

“traffic-only” transfer from CCI to PSE and thus did not prohibit that transfer.11  The 

Commission reasoned that AT&T had conceded that the term “WATS” meant only the 

underlying CSTP-II plans themselves, not the traffic associated with those plans, and that 

                                                 
6 Id. at 3, 14-19. 
7 Order, Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-908 (D.N.J. Aug. 12, 1996) (Dkt. No. 69). 
8 Supplemental Complaint, Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-908 (D.N.J. Mar. 4, 1997) (Dkt. 
No. 75) (“3/4/97 Supp. Compl.”) (AT&T 12/20/06 Comments, Ex. 15) Shortly after the filing of the supplemental 
complaint, proceedings in the district court regarding those allegations were stayed.  Order, Combined Companies, 
Inc. v. AT&T Corp., Civ. No. 95-908 (D.N.J. Mar. 13, 1997) (Dkt. No. 76). 
9 Id.  Petitioners initially sought to pursue this claim before the Commission and to that end, on December 18, 1996, 
Petitioner Winback & Conserve, Inc. (“Winback”) filed a Counter Complaint against AT&T alleging, among other 
things, that AT&T’s imposition of shortfall charges on CCI’s end-users violated 47 U.S.C. § 201(b).  See Counter 
Complaint of Winback & Conserve Program, Inc., AT&T Corp. v. Winback & Conserve Program, Inc., File No. 97-
02 (Dec. 18, 1996).  However, Winback subsequently withdrew that Counter Complaint and filed the 3/4/97 
Supplemental Complaint with the district court, thereby electing to pursue those claims before the district court.  See 
Notice of Withdrawal, AT&T Corp. v. Combined Companies, Inc., File No. 97-02, at 1-2 (Feb. 3, 1997).  By order 
dated July 15, 1997, the Commission dismissed Winback’s Counter Complaint without prejudice.  Letter Ruling, 
AT&T Corp. v. Winback & Conserve Program, Inc., File No. 97-02 (Jul. 15, 1997); see also Mem. Op. & Order, 
AT&T Corp. v. Winback & Conserve Program, Inc., 16 FCC Rcd. 16074, 16077, at ¶ 11 n.28 (2001) (discussing 
Winback’s voluntary withdrawal of the Counter Complaint against AT&T). 
10 Mem. Op. & Order, Joint Petition for Declaratory Ruling on the Assignment of Accounts (Traffic) Without the 
Associated CSTP II Plans Under AT&T Tariff F.C.C. No. 2, 18 FCC Rcd. 21813 (2003) (the “2003 Order”). 
11 Id. ¶ 9. 
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section 2.1.8 therefore governed only the transfer of plans, not the transfer of traffic.12  The 

Commission also ruled that AT&T could not prohibit the transaction under the tariff’s 

“fraudulent use” provision.13 

Of equal significance, for present purposes, is what the Commission declined to address.  

First, it did not address Petitioners’ request for a determination whether AT&T could have 

effectively tariffed any changes to section 2.1.8 or any other provision of its tariff after January 

1995 that could have affected CCI’s right to assign the traffic to PSE in January 1995.  Noting 

that AT&T had not argued that any revisions to its tariff that became effective after January 1995 

governed the resolution of this matter, the Commission declined to rule on this request “because 

the issue is moot.”14  Specifically, the Commission noted that, despite its “broad discretion under 

the Administrative Procedure Act and Commission rules to decide whether a declaratory ruling 

is necessary to ‘terminate a controversy or remove uncertainty,’” when a petition for declaratory 

ruling “derives from a primary jurisdiction referral, the Commission will seek, in exercising its 

discretion, to resolve issues arising under the Act that are necessary to assist the referring court.  

Resolution of this issue is not necessary to assist the district court.”15 

Second, the Commission declined to rule on any claim that AT&T had previously 

permitted traffic-only transfers and thus had engaged in unlawful discrimination by refusing to 

process the CCI-to-PSE transfer.  The Commission noted that declaratory relief is inappropriate 

where factual issues are undeveloped or disputed, and concluded that further factual 

                                                 
12 Id. 
13 Id. ¶¶ 10-13. 
14 Id. ¶ 14. 
15 Id. ¶ 15. 
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development should occur in the district court, in accordance “with petitioners’ original choice of 

forum for this dispute” and “the court’s primary jurisdiction referral.”16 

Finally, the Commission “decline[d] to address issues concerning AT&T’s shortfall 

charges.”17  It noted that Petitioners had raised arguments about the legality of AT&T’s 

imposition of shortfall charges on CCI’s end-users in a joint motion for an expedited ruling, and 

that a number of end-users had written to the Commission about the charges.18  But, the 

Commission further noted that, in light of AT&T’s statement that it would transfer the charges to 

CCI, the issue was “moot,” and it therefore concluded that any claim that the shortfall charges 

authorized by AT&T’s tariff were unreasonable was “irrelevant” and “not referred to us by the 

district court.”19 

B. The D.C. Circuit Decision And Judicial Proceedings Leading To The 
Renewed Referral 

AT&T appealed the Commission’s initial decision to the D.C. Circuit, which held that 

section 2.1.8 did apply to traffic transfers, and that AT&T had not conceded otherwise.20  The 

court explained that it would “eviscerate[]” the acknowledged purpose of section 2.1.8 to allow 

PSE to acquire “nearly all the services—all the benefits—associated with [the] CSTP II plans” 

and to leave behind “CCI’s obligations—the burdens under the plans.”21  Noting Petitioners’ 

assertion that the only obligations that have to be assumed are the outstanding indebtedness and 

the unexpired portions of any applicable minimum service period, the D.C. Circuit stated that:  

                                                 
16 Id. ¶ 18 n.87. 
17 Id. ¶ 20 n.94. 
18 Id. 
19 Id. 
20 AT&T Corp. v. FCC, 394 F.3d 933, 937, 939 (D.C. Cir. 2005). 
21 Id. at 938. 
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whether the enumeration of two obligations in section 2.1.8 affected the “requirement that new 

customers assume ‘all obligations of the former Customer’ is beyond the scope of our 

opinion.”22 

After the D.C. Circuit’s decision, Petitioners filed a motion to lift the stay, arguing, 

among other things, that the Commission had resolved the “all obligations” issue in their favor 

and that the issue was in all events a “red herring” and “bogus.”23  The district court denied the 

motion, finding that the Commission had not determined whether PSE had to assume shortfall 

and termination commitments under section 2.1.8 because “it had already determined that § 2.1.8 

did not apply” to the proposed transfer.24  Accordingly, the court directed Petitioners to file a 

petition for declaratory ruling to obtain a determination on the “all obligations” issue. 

C. The Renewed Referral And The Commission’s Refusal To Expand Its Scope. 

In September 2006, Petitioners filed a petition with the Commission that raised not only 

the “all obligations” issue under section 2.1.8, but also the discrimination and “shortfall 

imposition” claims asserted in their Supplemental Complaint.  After AT&T objected that the 

latter two issues had not been referred, Petitioners sought an extension of time so they could 

determine “whether the District Court wants just the traffic only transfer issue resolved or all 

                                                 
22 Id. at 939 n.2. 
23 See Brief in Support of Motion to Lift Stay, Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-908, at 10, 
11-12, 14 (D.N.J. May 31, 2005) (Dkt No. 125-6); Letter of Frank P. Arleo to Hon. William G. Bassler, Combined 
Companies, Inc. v. AT&T Corp., Civ. No. 95-908, at 2 (D.N.J. May 11, 2006) (Dkt. No. 141) (AT&T 12/20/06 
Comments, Ex. 8). 
24 See Opinion, Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-908, at 14 n.5 (D.N.J. June 1, 2006) (Dkt 
No. 146) (AT&T 12/20/06 Comments, Ex. 11).  The court also denied Petitioners’ request for re-argument, 
explaining again “that the FCC did not determine what obligations should transfer under § 2.1.8 in its October 2003 
Opinion, because the FCC found that § 2.1.8 did not even apply to the [CCI/PSE] transaction.”  See Letter Order, 
Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-908, at 3 (D.N.J. Aug. 7, 2006) (Dkt No. 161). 
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other issues.”25  In addition, Tips Marketing Services, Corp. (“Tips”), another entity owned by 

Petitioners’ principal, Mr. Alfonse Inga, filed a request for a declaratory ruling that, among other 

things, AT&T “us[ed] an illegal remedy in inflicting shortfall and termination charges to non 

Florida based CCI’s end-users, well in excess of the aggregator afforded CSTPII/RVPP 

discounts.”26  At the same time, Petitioners requested that the Tips’ request for declaratory 

rulings be combined with their pending petition.27 

The Commission promptly rebuffed this effort to expand the proceedings beyond the 

scope of section 2.1.8.  On January 12, 2007, it issued an order noting that the district court’s 

June 2006 order “asks us to revisit the issue previously presented” and: 

does not expand the scope of the issue previously presented.  Rather, we have been asked 
to interpret the scope of section 2.1.8 of AT&T’s Tariff No. 2, a matter already 
extensively briefed by the parties.  Accordingly, we will not extend the reply comment 
period in this proceeding to await further direction from the district court.  We grant a 
brief extension to the parties to file reply comments, which should be informed by this 
reminder as to the scope of the matter presented here.28 
 
At the time the January 2007 Order was issued, Petitioners plainly understood this order 

to mean that the Commission would not consider any issues other than the scope of 

section 2.1.8.  Petitioners therefore filed a motion entitled “Request for Reconsideration or FCC 

Guidance for District Court Re: Issues Already Commented On, But Not Before FCC” (Feb. 8, 

                                                 
25 See Request for Extension of Time to File Reply Comments, Expedited Consideration for Declaratory Rulings on 
The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; DA-06-2360; 
WC Docket No. 06-210, at ¶ 11 (Dec. 29, 2006). 
26 See Request for Declaratory Rulings, Expedited Consideration for a Declaratory Ruling to Determine The 
Jurisdictional & Revenue Scope for Florida Department of Revenues and The IRS Tax Base Under AT&T’s 
CSTPII/RVPP Offering to Then Further Calculate The Florida & IRS Tax Rewards For Tips Marketing Services, 
Corp., WC Docket No. 07-278, at 6 ¶ 18 (Jan. 3, 2007) (“Tips 1/3/07 Dec. Ruling Req.”). 
27 Request for Combining Declaratory Rulings and Extension of Time to File Reply Comments, Expedited 
Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and 
Related Issues, CCB/CPD 96-20; DA-06-2360; WC Docket No. 06-210 (filed Jan. 5, 2007). 
28 See Order Extending Pleading Cycle, Joint Petition for Declaratory Ruling on The Assignment of Accounts 
(Traffic) Without The Associated CSTP II Plans Under AT&T Tariff F.C.C. No. 2, 22 FCC Rcd. 300, at ¶¶ 2-3 
(2007) (“January 2007 Order”) (emphasis added). 
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2007) (emphasis added).29  In that motion, they asked whether they should seek a Court order to 

expand the referral, or to issue a new referral that would “receive its own FCC case ID and 

additional public comments.”30  Petitioners also wrote to the district court noting that, “[o]n 

January 12, 2007, the FCC entered an Order stating that the shortfall and discrimination issues 

were not specifically referred to the FCC,” and asking the court to issue an order clarifying that 

the court’s primary jurisdiction referral included the discrimination and shortfall issues.31  The 

court ultimately denied Petitioner’s request for a “modified referral to the FCC.”32 

D. Petitioners’ Refusal To Abide By The January 2007 Order And Their 
Unceasing Efforts To Expand And Manipulate The Proceedings. 

After demonstrating their clear understanding that the referral was limited to the scope of 

section 2.1.8, Petitioners began a relentless, improper and vexatious campaign to expand and 

manipulate the scope of the proceedings.  Less than a month after seeking reconsideration of the 

January 2007 Order, Tips submitted a fabricated “referral,” purportedly from the Internal 

Revenue Service (“IRS”), to try to force the Commission to address the shortfall imposition 

                                                 
29 Request for Reconsideration or FCC Guidance for District Court Re: Issues Already Commented On, But Not 
Before FCC, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff 
Section 2.1.8 and Related Issues, CCB/CPD 96-20; DA-06-2360; WC Docket No. 06-210 (Feb. 8, 2007); see also 
id. at 2 (referring to shortfall imposition claims). 
30 Id. at ¶ 6; see also Additional Comments in Further Support of Reconsideration or Clarification of The FCC’s Jan. 
12, 2007 Order, Expedited Consideration for Declaratory Rulings On The Transfer of Traffic Only Under AT&T 
Tariff Section 2.1.8. and Related Issues, CCB/CPD 96-20; DA-06-2360; WC Docket No. 06-210 (Feb. 15, 2007); 
Further Comments of Petitioners Regarding Reconsideration and Clarification of FCC Oct 12th 2007 Order, 
Expedited Consideration for Declaratory Rulings On The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8. 
and Related Issues, CCB/CPD 96-20; DA-06-2360; WC Docket No. 06-210 (Feb. 26, 2007). 
31 See Letter from Frank P. Arleo to Hon. Susan D. Wigenton, misfiled in AT&T v. Winback & Conserve, Inc., Civ. 
No. 93-5456, at 7 (D.N.J. Mar. 29, 2007) (Dkt No. 101) (Attached hereto as Ex. 1); see also Letter from Frank P. 
Arleo to Hon. Susan D. Wigenton, Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-908 (D.N.J. May 31, 
2007) (Dkt. No. 163) (AT&T 7/18/07 Reply in Support of Sanctions, Ex. 32). 
32 Order, Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-908 (D.N.J. June 20, 2007) (Dkt No. 165). 
(Attached hereto as Ex. 2). 
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claim.33  Citing the “IRS” letter, which Mr. Inga would later admit he himself had written,34 Tips 

argued that the Commission “Must Now Consider All ‘Open Issues.’”35 

The next month, Petitioners asked the Commission to “drop the reconsideration” of their 

discrimination claims, and to resolve the traffic transfer and shortfall imposition issues.36  They 

then unilaterally declared victory on the traffic transfer issue, based on an alleged AT&T 

“concession,” and filed a “notice that comments are closed on this issue and for the FCC to issue 

203(c) violation on the traffic only transfer issue.”37  Petitioners then changed course again and 

asked the Commission if it would suspend the matter so they could seek summary judgment on 

various issues in the district court.38 

In September 2007, Petitioners again asked the Commission whether it would address the 

shortfall imposition claim, noting that “there has been no Public Notice issued” in the Tips 

proceeding, and they threatened to file a “writ of mandamus to the DC Circuit to obtain the 

                                                 
33 See Ex-Parte Comments of Tips Marketing Services, Corp. Regarding Internal Revenue Service Primary 
Jurisdiction Referral to FCC In Support of Petitioner’s Declaratory Ruling Request, Expedited Consideration for 
Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, 
CCB/CPD 96-20; WC Docket No. 06-210 (Mar. 16, 2007) (“Tips 3/16/07 Ex Parte”). 
34 Opposition to AT&T Motion for Sanctions Against Alfonse Inga and Petitioners & Motion for Sanctions Against 
AT&T for Frivolous Request for Sanctions, Expedited Consideration for Declaratory Rulings on The Transfer of 
Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210, at 12 
(Aug. 17, 2007); see also Reply in Support of AT&T’s Motion for Sanctions And Opposition to Motion for 
Sanctions Against AT&T, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under 
AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210, at 2, 5-6 (July 18, 2007) 
(“AT&T 7/18/07 Reply in Support of Sanctions”). 
35 See Tips 3/16/07 Ex Parte at 3 (emphasis in original). 
36 Letter from Al Inga (One Stop Financial et al.) to Marlene H. Dortch, Secretary, FCC, Expedited Consideration 
for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, 
CCB/CPD 96-20; WC Docket No. 06-210, at 1 (Apr. 3, 2007). 
37 Letter from Al Inga (800 Discounts et al.) to Marlene H. Dortch, Secretary, FCC, Expedited Consideration for 
Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, 
CCB/CPD 96-20; WC Docket No. 06-210, at 2 (Apr. 9, 2007). 
38 Email from Al Inga (Petitioners) to FCC Staff (Apr. 26, 2007). 
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referral order that the FCC seems to require.”39  Later that month, Petitioners filed yet another 

motion to expand the FCC proceedings to include the shortfall imposition claim.40  In January 

2008, they submitted additional comments concerning the scope of the proceeding and, four 

months later, submitted a motion to expedite that sought, among other things, a ruling on the 

shortfall imposition claim.41 

After a several-year hiatus, Petitioners renewed their campaign.  In May, 2014, they 

temporarily withdrew their declaratory ruling request with respect to “the June 17th 1994 

provision.”42  The next month, they filed a motion asking the Commission to advise the parties 

“what issues are pending based upon NJ District Court referral & declaratory rulings requested 

by petitioners.”43  In September 2014, the Commission terminated the Tips proceeding.44 

                                                 
39 Motion for FCC to Announce Whether or Not it Will Address Shortfall/and or Discrimination Claims, Expedited 
Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and 
Related Issues, CCB/CPD 96-20; WC Docket No. 06-210, at 2 (Sept. 12, 2007). 
40 Motion to Expand the Proceedings to include the Adjudication of June 17th 1994 Grandfather Provision and the 
June 1996 Shortfall Application Illegal Remedy, Expedited Consideration for Declaratory Rulings on The Transfer 
of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 
(Sept. 27, 2007). 
41 Petitioners [sic] Supplemental Submission in Further Support of Its Motion for Sanctions: Comments in Response 
to AT&T’s Dec 13th 2007 FCC Comments, Expedited Consideration for Declaratory Rulings on The Transfer of 
Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (Jan. 9, 
2008); Petition to Expedite FCC Decisions, Expedited Consideration for Declaratory Rulings on The Transfer of 
Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues; Expedited Consideration for a Declaratory 
Ruling to Determine The Jurisdictional & Revenue Scope for Florida Department of Revenues and The IRS Tax 
Base Under AT&T’s CSTPII/RVPP Offering to Then Further Calculate The Florida & IRS Tax Rewards For Tips 
Marketing Services, Corp., WC Docket Nos. 06-210, 07-278 (Apr. 28, 2008). 
42 Letter from Al Inga (One Stop Financial et al.) to FCC Staff, Expedited Consideration for Declaratory Rulings on 
The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket 
No. 06-210, at 1 (May 6, 2014). 
43 Motion to Advise Parties What Issues Are Pending Based Upon NJ District Court Referral & Declaratory Rulings 
Requested by Petitioners, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under 
AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210, at 1 (June 2, 2014). 
(capitalization altered). 
44 See Order, Termination of Certain Proceedings as Dormant, CG Docket No. 14-97, Attachment, 29 FCC Rcd. 11, 
at 47 (Sept 15, 2014). 
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Three months later, Petitioners asked the Commission to temporarily suspend the referral 

proceeding based on the demonstrably incorrect claim that any ruling concerning the meaning of 

section 2.1.8 would have prospective effect only.45  Once again, moreover, they incorrectly 

asserted that Judge Bassler had “requested the FCC to interpret the infliction of shortfall and 

termination charges inflicted against the plans in July 1996.”46  In conjunction with this request, 

Petitioners asked the district court to lift the stay based, in part, on their new mootness claim.47 

Shortly after the district court denied their motion to lift the stay,48 Petitioners filed a 

motion with the Commission asserting yet another “mootness” theory.  Although the January 

2007 Order had expressly stated that the Commission had “been asked to interpret the scope of 

section 2.1.8 of AT&T’s Tariff No. 2” and that the Commission’s “goal” was “to assist the 

referring court,”49 Petitioners claimed that the order actually held that the section 2.1.8 issue—

and indeed, that the entire proceeding—was moot.50  Despite this claim of mootness, however, 

they also raised arguments that shortfall charges should have been waived under section 2.5.7 of 

                                                 
45 Petitioners Wish to Temporarily Suspend FCC Proceedings on The Traffic Only Transfer Issue as It Has 
Confirmed FCC Prospective Notice Procedures Make This Is [sic] A Moot Issue – Petitioners Will Notify FCC [sic] 
The Feedback From The NJFDC RE: The FCC Decision is Moot, Expedited Consideration for Declaratory Rulings 
on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket 
No. 06-210, at 1-2 & n.1 (Dec. 10, 2014). 
46 Id. 
47 Brief In Support, Per 2007 FCC Order Judge Bassler’s 2006 Referral Is Moot As It Did Not Expand The Scope of 
The Third Circuit Referral, Misrepresentations on NJFDC Judges Bassler and Wigenton, Plaintiffs’ Motion to Lift 
Stay And Schedule Damages, Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-908 (D.N.J. Feb. 26, 2016) 
(Dkt. No. 188). 
48 Order (Amended), Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-908 (D.N.J. May 19, 2015) (Dkt. No. 
179) (Attached hereto as Ex. 3). 
49 January 2007 Order ¶ 3 (emphasis added). 
50 Motion to Clarify Jan 12th 2007 FCC Order, Expedited Consideration for Declaratory Rulings on The Transfer of 
Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (Apr. 
10, 2015); see also Judge Bassler’s Referral is Moot Per FCC’s Jan 12th 2007 Order Plaintiff’s [sic] Will Advise 
Judge Wigenton, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T 
Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (Apr. 11, 2015). 
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AT&T’s Tariff No. 2.51  A month later, Petitioners moved (again) to temporarily suspend the 

proceeding based on the Commission’s supposed determination, in the January 2007 Order, that 

the meaning of section 2.1.8 is a moot issue.52 

In December 2015 and January 2016, Petitioners renewed their motion to temporarily 

suspend the proceedings,53 after the agency announced that a draft decision was “on circulation” 

to the full Commission.54  In February 2016, they moved to end the case based on an argument 

concerning AT&T’s supposed failure to satisfy the tariff’s “15 days statute of limitations”55—a 

claim they had raised at the very outset of renewed proceeding.  That same month, they again 

argued the case was moot as a matter of law.56  Several days later, however, they filed arguments 

concerning the meaning of section 2.1.8.57 

                                                 
51 See COMMENTS: Waiver of Shortfall Charges Due to Circumstances Beyond the Customer’s Control, Expedited 
Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and 
Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (Apr. 22, 2015). 
52 Temporarily Suspend FCC Proceedings Due to The Judge Bassler Referral Having Been Determined as Moot & 
AT&T’s Shutting Down 2.1.8 also Makes AT&T’s 2.2.4 Fraudulent Use Defense Moot, Expedited Consideration 
for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, 
CCB/CPD 96-20; WC Docket No. 06-210 (May 22, 2015). 
53 See PETITIONERS COMMENTS: FCC Jan 12th 2007 Order Confirms What is before the FCC is MOOT!!!!!!!! It 
Also Confirms the FCC Acknowledges a Fraud on Judge Bassler was used to Create the new Defense, Expedited 
Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and 
Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (posted Dec. 18, 2016); Motion to Temporarily Suspend 
FCC Declaratory Ruling Proceedings Due to FCC Orders That Resolve Liability Against AT&T and Have Not Been 
Seen by NJFDC, The FCC Proceedings Should Remain Open Only to Consider Plaintiffs [sic] Sanctions Request 
That Will Be Filed This Week, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only 
Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (Jan. 20, 2016). 
54 See FCC, Items on Circulation, available at https://transition.fcc.gov/fcc-bin/circ_items.cgi (last visited Aug. 20, 
2016) (showing circulation date of Nov. 2, 2015). 
55 Motion to End Case Due to 15 Days Statute of Limitations – Tariff Mandate to Deny CCI-PSE Transfer Within 
15 Days Not Met – Merits of Fraudulent Use Was Decided By March 1996 Decision, Expedited Consideration for 
Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, 
CCB/CPD 96-20; WC Docket No. 06-210 (Feb. 8, 2016). 
56 Letter of Raymond A. Grimes (Petitioners) to Richard Brown (AT&T), Expedited Consideration for Declaratory 
Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC 
Docket No. 06-210 (Feb. 28, 2016) (posted Feb. 29, 2016). 
57 Further Comments on Section 2.1.8, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic 
Only Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (Mar. 1, 
2016). 
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On February 26, 2016, Petitioners filed another motion with the district court seeking to 

lift the stay of judicial proceedings.  Despite the pendency of this motion, they began filing new 

requests for declaratory rulings with the Commission, including some of the same requests that 

are the subject of the Public Notice.58  After the court denied Petitioners’ most recent motion to 

lift the stay,59 800 Services, Inc., a company that is not owned by Mr. Inga but is now 

represented by Petitioners’ current counsel, began filing requests for declaratory rulings 

concerning many of the same issues that Petitioners had earlier sought to raise.60  As AT&T has 

previously explained, 800 Services sued AT&T in 1998 for various claims related to its post-

June 1994 CSTP plans, and the district court (Judge Politan) dismissed all of 800 Services’ 

claims in 2000 and awarded AT&T a judgment of $1.7 million, of which approximately $1.4 

million was for unpaid shortfall charges.61  That decision was affirmed by the Third Circuit,62 but 

                                                 
58 See Additional Declaratory Ruling Requests Based Upon the Evidence Submitted within FCC Case ID 06-210, 
Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 
and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (Mar. 2, 2016); Motion to Include Petitioners 
Supplemental Declaratory Rulings Requests that were Initially Filed in 1996 that Cover the FCC’s Delete and Add 
Permissibility of Moving Accounts from CCI to PSE Under 3.3.1Q Bullet 4, Expedited Consideration for 
Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, 
CCB/CPD 96-20; WC Docket No. 06-210 (Mar. 9, 2016); Letter from Raymond A. Grimes (Petitioners) to Richard 
Brown (AT&T), Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T 
Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (Mar. 15, 2016). 
59 Letter Order, Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-908 (D.N.J. May 18, 2016) (Dkt. No. 210) 
(AT&T Ex Parte Letter attachment (posted May 27, 2016)). 
60 See 800 Services, Inc. Request for Declaratory Rulings & Reliance Upon Comments in Case 06-210, Expedited 
Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and 
Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (dated June 2, 2016) (filed June 7, 2016) (“800 Services 
June 2 Petition”); Further Support of 800 Services, Inc. Request for Declaratory Rulings & Reliance Upon 
Comments in Case 06-210, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under 
AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (June 20, 2016) (“800 
Services June 20 Req. for Decl. Rulings”). 
61 See Letter Op. & Order, 800 Services, Inc. v. AT&T Corp., Civ. No. 98-1539 (D.N.J. Aug. 28, 2000) (“2000 
Politan Decision”), attached as Exhibit B to Ex Parte Letter from James F. Bendernagel (AT&T) to Marlene H. 
Dortch, Secretary, FCC, WC Docket No. 06-210 (July 1, 2016) (“AT&T July 1 Ex Parte”). 
62 800 Services, Inc. v. AT&T Corp., 30 Fed. App’x 21 (3rd Cir. 2002), also attached as Exhibit B to the AT&T July 
1 Ex Parte). 
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AT&T has not collected anything on the judgment because 800 Services had nothing more than 

de minimis assets. 

On July 1, 2016, counsel for Petitioners and 800 Services filed a document entitled 

“Petition for Declaratory Rulings, Declaratory Ruling Requests Which Will Rely Upon The 

Comments Within Case 06-210.”63  And, on July 11, 2016, he filed a petition for additional 

declaratory rulings on behalf of 800 Services and Petitioners.64  Ostensibly a joint petition, the 

July 11 Petition re-argues at length the facts of the case that 800 Services lost against AT&T 

some 15 years ago.65  The Commission has identified these two petitions (along with the 

corrected version of the July 11, 2016 filing) in its Public Notice and, without further elaboration 

or specification, has sought comments on the various requests set forth in both.66 

                                                 
63 Petition for Declaratory Rulings, Declaratory Ruling Requests Which Will Rely Upon The Comments Within 
Case 06-210, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff 
Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (dated June 30, 2016) (filed July 1, 
2016) (“June 30 Petition”). 
64 Additional Declaratory Ruling and Further Support of 800 Services, Inc. and Winback & Conserve Program, Inc., 
One Stop Financial, Inc. and Group Discounts, Inc. Previous Requests for Declaratory Rulings & Reliance Upon 
Comments in Case 06-210, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under 
AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210 (dated July 10, 2016) (filed 
July 11, 2016) (“July 11 Petition”).  A corrected version of this petition was filed on July 12, 2016.  See 
ADDITIONAL DECLARATORY RULING – Corrections to Yesterday’s Filing, Expedited Consideration for 
Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, 
CCB/CPD 96-20; WC Docket No. 06-210 (July 12, 2016) (“Corrected July 11 Petition”). 
65 See July 11 Petition at 3-12. 
66 The Public Notice describes the two petitions for declaratory rulings as concerning, among other things, “whether 
AT&T is precluded from raising any defenses.”  In the Corrected July 11 Petition, Petitioners ask whether “AT&T’s 
failure to comply with the FCC 1995 Order to timely file and meet the substantive [sic] cause test preclude it from 
raising any defenses under these tariff sections.”  Corrected July 11 Petition at 2.  AT&T assumes that the Public 
Notice’s statement about whether AT&T is “precluded from raising any defenses” refers to this query in the 
Corrected July 11 Petition.  AT&T addresses those arguments below.  See infra at 35-36.  To the extent that this 
statement in the Public Notice refers to arguments made by Petitioners concerning the time in which to respond to a 
declaratory ruling (see 800 Services June 20 Req. for Decl. Rulings), AT&T responded to those arguments in its 
letter filed on July 1, 2016.  See AT&T July 1 Ex Parte.  Moreover, because the Commission has now requested 
comment on these untimely and improper requests for declaratory ruling, it would be arbitrary, capricious and a 
clear abuse of discretion to rule that AT&T is somehow barred from commenting on them. 
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II. ARGUMENT 

A. Resolution Of The Issues Raised In The Requests For Declaratory Rulings 
Would Be Arbitrary, Capricious And An Abuse Of Discretion. 

In light of the procedural history set forth above, it would clearly be arbitrary, capricious 

and an abuse of discretion for the Commission to entertain any new issues in this proceeding.  

Nearly 13 years ago, the Commission properly declined to rule on Petitioners’ discrimination 

and shortfall claims—the former because it involved disputed and/or undeveloped factual issues; 

the latter because it was moot.67  The Commission also declined to address hypothetical issues 

about possible tariff amendments because doing so was not necessary to assist the referring 

court.68  And nearly a decade ago, the Commission again declined to entertain Petitioners’ 

discrimination and shortfall claims in the renewed referral proceeding, emphasizing that its 

“goal” was “to assist the referring court,” which had asked the agency “to revisit the issue 

previously presented,” and did “not expand the scope of the issue previously presented.”69 

Now, 20 years after the filing of the 1996 Petition for Declaratory Relief and more than 

nine months after the Commission publicly disclosed that a decision resolving the proceeding 

was on circulation, the Commission seeks comments on seven new issues pertaining to events 

alleged to have occurred two decades ago, under a tariff that was rescinded some 15 years ago.70  

Given the passage of so much time (for which Petitioners are largely responsible), combined 

with Petitioners’ flagrant misconduct, it would be arbitrary, capricious and a clear abuse of 

discretion for the Commission to address the new questions posed.  This is all the more true, 

                                                 
67 2003 Order ¶ 18 n.87 & ¶ 20 n.94. 
68 Id. ¶¶ 13-15. 
69 January 2007 Order ¶¶ 2-3. 
70 See Detariffing of Long Distance Telephone Industry to Become Effective at the End of the Month, 2001 WL 
838742 (FCC July 25, 2001). 
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however, in light of the Commission’s prior refusal to address issues outside the scope of the 

referral, and its prior ruling making clear that it would not do so in the renewed referral. 

No changed circumstances justifies such an about-face.  To the contrary, after the 

January 2007 Order made clear that the Commission would not address issues outside the scope 

of the referral, the district court rejected Petitioners’ request to modify the referral.71  It is thus 

indisputable that resolution of the issues that Petitioners and 800 Services have recently raised 

will not “assist the referring court.”72 

Indeed, not only is the Commission’s decision to entertain these requests flatly 

inconsistent with its prior rulings, that decision arbitrarily and capriciously rewards Petitioners 

for their egregious misconduct over the course of the past decade.  In its January 2007 Order, 

the Commission stated that it would not expand the scope of the proceeding and, as Petitioners’ 

then-contemporaneous filings reflect, they clearly understood that to be the case.73  The 

Commission also noted that the section 2.1.8 issue had already been “extensively briefed by the 

parties” and it instructed the parties that their filings “should be informed by this reminder as to 

the scope of the matter presented here.”74  It thus afforded Petitioners a brief extension to file 

what should have been their last submission—i.e., their reply comments on the scope of section 

2.1.8.  Rather than abide by those instructions, Petitioners have defied them in every way 

imaginable. 

In addition to repeatedly seeking reconsideration of the January 2007 Order and/or 

simply ignoring it with new motions to expand the proceeding, Petitioners went so far as to 

                                                 
71 See supra at p. 9 & notes 31-32. 
72 January 2007 Order ¶ 3. 
73 See supra at pp. 9-11. 
74 January 2007 Order ¶ 3. 
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submit a fabricated document purporting to represent the views of another federal agency (the 

IRS) in order to induce the Commission to address the shortfall imposition claim.  They have 

also repeatedly sought to avoid a decision on the one issue that was actually referred to the 

Commission and that remains pending.  Thus, they have, at various times, unilaterally declared 

the section 2.1.8 issue to have been resolved in their favor and have purported to foreclose 

further comments on it, while, at other times, they have advanced patently unreasonable claims 

that the section 2.1.8 issue is moot—only to comment again on that very issue whenever they felt 

like doing so.  Indeed, despite the Commission’s observations that the issue before it was 

“limited” in scope and had already been the subject of extensive briefing,75 Petitioners and Tips 

have made numerous separate submissions (not including Mr. Inga’s many emails to 

Commission staff), totaling thousands of pages, since that order was issued. 

AT&T has strenuously objected to these efforts to raise extraneous issues and, based on 

those objections, it did not join issue on the merits of the shortfall imposition and discrimination 

claims.76  AT&T also has repeatedly asked the Commission to impose limits on Petitioners’ 

apparently endless stream of repetitive, vexatious and inflammatory filings and/or to resolve the 

matter promptly—all to no avail.77  Under these circumstances, it would be capricious to 

entertain Petitioners’ new requests for declaratory rulings. 

                                                 
75 See id. ¶¶ 2-3. 
76 See, e.g., Reply to Petitioners’ Request for Combining Declaratory Rulings and Extension of Time to File Reply 
Comments, Expedited Consideration for Declaratory Rulings On The Transfer of Traffic Only Under AT&T Tariff 
Section 2.1.8 and Related Issues, CCB/CPD 96-20; DA-06-2360; WC Docket No. 06-210, at 2 (filed Jan. 10, 2007) 
(“AT&T 1/10/07 Reply”) (Tips’ request was an improper “ploy by Mr. Inga to have the Commission consider issues 
that petitioners deliberately chose to litigate by filing a complaint with the District Court”).  See also 47 U.S.C. 
§ 207 (election of remedies). 
77 See, e.g., AT&T’s Motion for Sanctions Against Mr. Alfonse Inga And Petitioners, Expedited Consideration for 
Declaratory Rulings On The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, WC 
Docket No. 06-210 (June 12, 2007) (“AT&T 6/12/07 Motion for Sanctions”). 
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B. Even If The Commission Entertains Them, The Declaratory Ruling Requests 
Should All Be Rejected. 

For all of the reasons stated above, it would be improper for the Commission to entertain 

the issues raised in the declaratory ruling requests.  However, to the extent the Commission 

nevertheless reaches the merits of those issues, it would also be error to resolve those issues in 

favor of Petitioners and 800 Services. 

Declaratory Ruling Request I 

“Did AT&T violate the FCC’s Oct 23rd 1995 Order by not allowing its customers to 
maintain for [a] minimum of 3 years its pre June 17th 1994 terms and conditions by not 
allowing petitioners to use the discontinuation without liability provision under Tariff No. 
2., on its 3 years CSTPII/RVPP (EBO) plan commitment?”78 

This issue falls outside the scope of the district court’s referral and in all events cannot be 

resolved through a declaratory ruling proceeding because it relies on factual assertions that (1) 

have been resolved adversely to 800 Services in a final judicial decision, and (2) are undeveloped 

(and would likely be disputed) as to Petitioners.  Moreover, the Commission’s October 1995 

Order79 is utterly irrelevant with respect to the issues that Petitioners improperly seek to raise. 

The July 11 Petition that sets forth this issue discusses the facts of the 800 Services case 

at length.80  But any claim that 800 Services had regarding its CSTP II plans was extinguished by 

                                                 
78 Declaratory Ruling Request I can be found in Petitioners’ July 11 Petition and in a separate request for declaratory 
ruling that 800 Services submitted to the Commission via email on or about June 2, 2016.  See July 11 Petition at 1 
(noting that three of the declaratory ruling requests in the July 11 Petition were also included request for declaratory 
relief that was submitted by 800 Services via email on or around June 2 or 3, 2016).  That earlier request appears to 
have been filed in the docket on June 7, 2016.  See 800 Services June 2 Petition at 6.  The July 11 Petition states that 
the three declaratory ruling requests were already filed jointly by “petitioners,” which is presumably a reference to 
Petitioners (i.e., the Inga Companies) and 800 Services, collectively.  Thus, while the August 11, 2016 Public Notice 
does not mention 800 Services, AT&T has responded to those three requests on the assumption that Petitioners and 
800 Services have both sought rulings on those issues.  
79 Order, Motion of AT&T Corp. to be Reclassified as a Non-Dominant Carrier, 11 FCC Rcd. 3271 (1995) 
(“October 1995 Order”). 
80 See, e.g., July 11 Petition at 3 (“The controversy is whether 800 Services, Inc.’s restructured plans could be 
restructured again within its 3-year commitment”) (second emphasis added); id. (“Judge Politan’s decision was 
erroneously based upon 800 Services, Inc. not having a restructured plan”) (emphasis added); id. at 7 (arguing that 

(footnote continued on next page . . . ) 
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Judge Politan’s 2000 decision dismissing all of 800 Services’ claims and awarding AT&T a 

judgment of $1.782 million plus pre-judgment—$1.4 million of which was for shortfall and 

termination charges.  As part of that decision, the Court addressed the history of 800 Services’ 

dealings with AT&T including its 1994 decision to subscribe to a $3 million CSTP II Plan.81  

The Court also discussed 800 Services’ obligations under AT&T’s tariff and determined that the 

shortfall and termination charges were due and owing.82  That decision was subsequently upheld 

by the Third Circuit in 2001 and is now final.83 

The Commission is not a forum for re-litigating the final judgments of federal district 

courts.84  Consequently, any decision on the issues raised will plainly be moot as to 800 Services, 

because that company is precluded from pursuing any claim against AT&T regarding the 

imposition of shortfall and termination charges.  Accordingly, resolution of the first request for 

declaratory ruling cannot “terminate a controversy or remove uncertainty” with respect to 800 

Services.85  It would therefore be arbitrary, capricious and an abuse of discretion for the 

Commission to do so at the behest of 800 Services.86 

                                                                                                                                                             
Judge Politan’s “knowledge of tariff law and the carrying forward of the terms and conditions was more of a tariff 
interpretation beyond his expertise”). 
81 2000 Politan Decision at 8. 
82 Id. at 24. 
83 800 Services, Inc. v. AT&T Corp., 30 Fed. App’x 21 (3rd Cir. 2002). 
84 See, e.g., Bell v. Eastman Kodak Co., 214 F.3d 798, 800-01 (7th Cir. 2000) (“[C]ollateral attack, especially in civil 
cases, is disfavored because of the social interest in expedition and finality in litigation.  A collateral attack on a 
final judgment is not a permissible substitute for appealing the judgment within the time, standardly 30 days, for 
appealing the judgment of a federal district court.”); Snell v. Cleveland, Inc., 316 F.3d 822, 827 (9th Cir. 2002) 
(quoting Bell); Blumberg v. Berland, 678 F.2d 1068, 1070 (11th Cir. 1982) (“A final judgment on the merits 
precludes the parties and their privies from relitigating issues that were or could have been raised in the action.”). 
85 Perhaps in recognition of this, the Public Notice does not refer to 800 Services, despite the fact that its name 
appears first in the filings the Notice identifies and the July 11, 2016 filing discusses the facts of 800 Services’ 
particular litigation with AT&T. 
86 Moreover, any ruling on this, or any of the other moot issues raised by Petitioners, would not survive appeal to the 
D.C. Circuit.  While it is true there are no Article III “case or controversy” limits on the Commission’s authority to 
issue declaratory rulings, both the Supreme Court and the D.C. Circuit have repeatedly held that, where an 

(footnote continued on next page . . . ) 
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With respect to Petitioners’ CSTP II plans, the July 11 Petition does not state whether 

(and if so, when and how) Petitioners sought to use the discontinuation without liability 

provision.  Nor does the July 11 Petition state when or how AT&T refused to permit Petitioners 

to do so.  To the contrary, the filing states that “Judge Politan in the Inga Companies case was 

not confronted with the duration of the immunity.”87  Resolution of an issue in a petition for 

declaratory relief where the facts are not even asserted, much less agreed-upon as undisputed, is 

entirely inappropriate.88 

Moreover, this issue (which related to the impact of the Commission’s October 1995 

Order) has no bearing on Petitioners.  At their request, the district court ordered AT&T to permit 

the transfer of the plans from Petitioners to CCI in May 1995.  Thus, anything that occurred with 

respect to those plans after that date, including the issuance of the October 1995 Order, did not 

affect Petitioners because the plans did not belong to Petitioners anymore; they had already been 

transferred to CCI.  Further, in 1997, AT&T settled with CCI and all claims regarding the plans 

at issue were released.  To the extent Petitioners have claims against CCI in connection with the 

                                                                                                                                                             
administrative agency issues a declaratory ruling on an issue that an Article III court cannot review because the 
underlying dispute is moot, the appellate court will simply vacate the declaratory ruling without addressing its 
merits.  See, e.g., A.L. Mechling Barge Lines, Inc. v. United States, 368 U.S. 324, 329-330 (1961) (holding that the 
appellate court should vacate administrative order where mootness precludes judicial review by an Article III court 
that would otherwise be available “as of right”); Radiofone, Inc. v. FCC, 759 F.2d 936, 938 (D.C. Cir. 1985) 
(summarily vacating declaratory ruling that, because of mootness, could not be reviewed by an Article III court); 
Hollister Ranch Owners’ Ass’n v. FERC, 759 F.2d 898, 901-02 (D.C. Cir. 1985) (same); Tennessee Gas Pipeline 
Co. v. Federal Power Comm’n, 606 F.2d 1373, 1382-83 (D.C. Cir. 1979) (same). 
87 July 11 Petition at 5. 
88 See 2003 Order ¶ 18 n.87 (declaratory relief inappropriate where factual issues are undeveloped or disputed, 
because further factual development should occur in the district court, in accordance “with petitioners’ original 
choice of forum for this dispute” and “the court’s primary jurisdiction referral”); see also Mem. Op. & Order, 
Cascade Utilities, Inc., AT&T Co. Petition for Declaratory Ruling, 8 FCC Rcd. 781, 782 ¶ 11 (1993) (“When the 
fact are not disputed, the Commission has elected to grant petitions for [declaratory] rulings.  However, such relief is 
not generally granted where, as in the present case, all relevant facts are not clearly developed and essentially 
undisputed.”); Report & Order, Amendment of Part 73 of the Commission’s Rules & Regulations to Regulate 
Fraudulent Billing Practices of Standard, FM & Television Broadcast Stations, 1 F.C.C.2d 1068, ¶ 6 (1965) 
(holding that the Commission “does not deem it good practice to issue declaratory rulings in hypothetical situations 
where all of the facts which can affect a decision may not be present.”). 
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release of any claims under the plans, that has nothing to do with AT&T.  In fact, Petitioners 

pursued claims concerning the settlement against CCI in a separate lawsuit in New Jersey 

Federal District Court, and lost.89  Because the issue posed in this declaratory request is 

hypothetical or moot as to Petitioners, it would be arbitrary, capricious and an abuse of discretion 

for the Commission to resolve the issue for this reason as well.90 

Finally, even if Petitioners and 800 Services had any cognizable interest in the resolution 

of this issue—and neither does—the October 1995 Order has no relevance to any issues, 

including those that Petitioners improperly seek to raise.  As AT&T has previously explained, all 

that AT&T promised in the October 1995 Order’s “grandfathering” provision was that, for a 12-

month period, it would provide five days’ notice before it made “any change to an existing term 

plan,” and 14 days’ notice for “changes to discontinuance without liability . . . or transfer or 

assignment of service.”91  In refusing to process the proposed CCI-to-PSE transfer, AT&T was 

not prospectively changing the plans; it was enforcing them in accordance with their pre-October 

1995 terms.  Thus, the October 1995 Order’s requirements governing changes to tariffs did not 

apply to AT&T’s efforts to enforce its tariff.  Nor has AT&T claimed that any post-October 1995 

amendment to its tariff governed the resolution of any claim that Petitioners have asserted, 

properly or otherwise, in this proceeding or the district court proceeding.92 

                                                 
89 See Complaint, Winback & Conserve Program, Inc. v. Combined Companies, Inc., Civ. No. 98-3920, at 3 (D.N.J. 
Aug. 19, 1998) (Dkt No. 1) (Attached hereto as Ex. 4); Judgment, Winback & Conserve Program, Inc. v. Combined 
Companies, Inc., Civ. No. 98-3920 (D.N.J. May 30, 2001) (Dkt No. 60) (entering judgment in favor of defendants 
on all counts after trial) (Attached hereto as Ex. 5). 
90 See 2003 Order ¶ 20 n.94 (resolution of moot or irrelevant issues inappropriate). 
91 See AT&T Response to Petitioner’s Motion to Temporarily Suspend the Proceeding, WC Docket No. 06-210 (Feb 
1, 2016) at 6; see also October 1995 Order ¶ 134 (emphases added). 
92 See 2003 Order at ¶¶ 14-15 (noting that, because AT&T had not argued that any revisions to its tariff that became 
effective after January 1995 governed this matter, Commission “[r]esolution of this issue is not necessary to assist 
the district court”). 
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In the end, what petitioners are really arguing is that, when AT&T sought to enforce the 

then-effective tariff provisions governing discontinuance without liability or transfer of service 

(Section 2.1.8), “AT&T was obligated under that FCC Order [i.e., the October 1995 Order] to 

file with the Commission a substantial cause pleading within 14 days if an AT&T customer 

objected to AT&T’s interpretation of the discontinuation without liability provision and section 

2.1.8.”93  This is patently absurd.  The substantial cause test applies only when a dominant carrier 

seeks to change its existing tariff in a way that affects current subscribers.94  AT&T was not 

seeking to change its tariff, but rather to enforce it.95 

Accordingly, for all of these reasons the Commission should decline to address 

Declaratory Ruling I or, if it does address it, it should rule that AT&T did not violate the October 

1995 Order by attempting to enforce the terms of its tariff over the objection of a customer. 

Declaratory Ruling Request II 

“AT&T under the CSTPII/RVPP Enhanced Billing Option billed petitioner’s end-user 
locations were inflicted shortfall and termination charges on petitioner’s end-user 
locations far in excess of the discounts each end-user location was receiving.  Under 
AT&T’s Tariff No 2 within section 3.3.1Q it states for billing purposes AT&T can only 
remove the discounts.  Therefore, would exceeding the location discount constitute an 
illegal AT&T billing remedy and thus regardless whether the charges were permissible 
AT&T wouldn’t be able to rely upon its charges?”96 

                                                 
93 See July 11 Petition at 9. 
94 In the Matter of RCA American Communications, Inc., 86 FCC.2d 1197, 1202-03 (1981); In the Matter of RCA 
American Communications, Inc., 94 FCC.2d 1338, 1340 (1983). 
95 Also absurd is the claim that 800 Services and Petitioners only recently became aware of the October 1995 
Order.  The order was well publicized at the time it was issued and, indeed, both Petitioners and 800 Services have 
cited to this order in their earlier pleadings in this proceeding.  See AT&T 7/1/16 Ex Parte at 4-5 (identifying prior 
instances where the October 1995 Order was referenced by Petitioners and 800 Services). 
96 Like Declaratory Ruling Request I, Declaratory Ruling Request II can be found in Petitioner’s July 11 Petition 
and in a separate request for declaratory ruling that 800 Services submitted to the Commission via email on or about 
June 2, 2016.  See supra note 78. 
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Because the propriety of AT&T’s imposition of shortfall charges on CCI’s end-user 

customers was an issue that the Commission expressly deemed moot some 13 years ago,97 and 

because the Commission clearly refused to expand the scope of the renewed referral proceeding 

to entertain this issue a decade ago,98 it would be arbitrary, capricious and an abuse of discretion 

for the Commission to entertain this particular claim now.99 

In addition, for the reasons just discussed with respect to Declaratory Ruling Request I, 

this issue is hypothetical or academic insofar as both 800 Services and Petitioners are concerned.  

Having litigated and lost issues pertaining to the imposition of shortfall charges, 800 Services 

has no right to re-litigate those issues before the Commission and can have no conceivable 

interest in the resolution of this issue now.  Similarly, because Petitioners’ plans were transferred 

to CCI in May 1995 pursuant to a court order that Petitioners themselves sought, and because 

they litigated and lost their subsequent claims against CCI,100 the propriety of shortfall charges 

imposed on plans that belonged to CCI in 1996 cannot affect any legitimate interest of 

Petitioners.  Because the Commission has previously recognized that it is inappropriate to 

resolve moot issues, it would be arbitrary, capricious and an abuse of discretion to resolve this 

issue, which is moot with respect to the entities now seeking declaratory relief.101 

                                                 
97 2003 Order ¶ 20 n.94. 
98 January 2007 Order ¶ 3. 
99 See supra § IIA. 
100 See supra at p. 22 & note 89. 
101 Nearly a decade ago, the Inga Companies claimed that Florida taxing authorities were interested in this issue.  
See Request for Combining Declaratory Rulings and Extension of Time to File Reply Comments, Expedited 
Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and 
Related Issues, CCB/CPD 96-20; DA-06-2360; WC Docket No. 06-210, at 2 (filed Jan. 5, 2007).  But, as AT&T 
explained then, it had received no inquiries from Florida with respect to the CCI shortfall charges, and any claim for 
taxes would have been barred (in 2007) by the state’s five-year statute of limitations.  See AT&T 1/10/07 Reply at 2, 
6 & n.1.  In the intervening decade, Florida has filed no document in this proceeding (or the Tips’ proceeding) 
expressing any interest in the shortfall issue.  And Tips’ prior representations about the interest of the IRS proved to 
be false.  See AT&T 6/12/07 Motion for Sanctions at 14-18; AT&T 7/18/07 Reply in Support of Sanctions at 1-11.  

(footnote continued on next page . . . ) 
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Moreover, Petitioners previously elected to pursue this issue in the district court.  In 

response to a complaint that AT&T had filed at the FCC in 1996 asserting that one Petitioner 

(Winback & Conserve) had “slammed” the accounts of certain end users by adding them to its 

CSTP II plan without the end users’ consent, Winback filed a Counter Complaint, alleging that 

AT&T’s imposition of shortfall charges on CCI’s end-users violated 47 U.S.C. § 201(b).  

Winback, however, later withdrew that Counter Complaint because it elected to pursue that 

claim through a Supplemental Complaint filed in the district court case.102  In response, the 

Commission then dismissed the Counter Complaint without prejudice.103  Given that election, it 

would be arbitrary, capricious and an abuse of discretion for the Commission to now reverse 

course and decide that issue, especially given that the issue is still pending before the district 

court and the court has not sought the Commission’s input. 

In all events, the claim that AT&T violated its tariff by seeking to impose shortfall 

charges on CCI’s end-user customers is groundless.  The second sentence of the applicable tariff 

provision clearly provided AT&T with the right to allocate and bill shortfall charges to end-

users.  Indeed, in his 2000 decision in the 800 Services case, Judge Politan expressly noted that 

AT&T had this right under its tariff.104  Further, AT&T’s tariff does not state that reduction of 

the applicable discounts is AT&T’s only remedy as it relates to end-user locations. 

Petitioners’ claims to the contrary cannot be squared with the plain language of the 

relevant tariff provision.  Specifically, the tariff provided: 

                                                                                                                                                             
Unsubstantiated and facially implausible claims that a federal or state taxing authority might be interested in 
AT&T’s imposition of shortfall charges on CCI end-users 20 years ago does not create a controversy or any 
uncertainty warranting issuance of a declaratory ruling. 
102 See Notice of Withdrawal, AT&T Corp. v. Combined Companies, Inc., File No. 97-02 (Feb. 3, 1997). 
103 AT&T Corp. v. Winback & Conserve Program, Inc., 2001 WL 951018, 16 F.C.C.R. 16074 at n.28 (Aug. 23, 
2001). 
104 See Politan 2000 Decision at 7. 
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Shortfall and/or termination liability are the responsibility of the Customer.  Any penalty 
for shortfall and/or termination liability will be apportioned according to usage and billed 
to the individual locations designated by the Customer for inclusion under the plan.  For 
billing purposes, such penalties shall reduce any discounts apportioned to the individual 
locations under the plan.105 

Under this language, billing to the individual locations was required (not merely permitted as an 

option).  Such billing therefore could not have been an “illegal billing remedy.”  AT&T plainly 

could “rely on” on a remedy that it was required to use.  And that requirement makes clear that 

the reduction of discounts apportioned to the individual locations was not—and could not have 

been—AT&T’s exclusive remedy. 

Moreover, the fact that shortfall liability was the responsibility of the CSTP II customer 

(i.e., CCI in June 1996) does not override the tariff’s plain and unambiguous language providing 

that shortfall “liability will be . . . billed to the individual locations.”  Because enforceable 

volume commitments were an essential quid pro quo for the discounts that resellers obtained (as 

the D.C. Circuit recognized106) and used to attract their end-user customers, billing shortfall 

charges to end-users served as a powerful inducement for resellers like Petitioners to comply 

with their obligations.  At the same time, in light of the language specifying that shortfall 

“liability” was ultimately the “responsibility” of the CSTP II customer, AT&T subsequently 

removed the charges after they were billed and did not attempt to collect those charges from 

CCI’s end-users.  Accordingly, AT&T did not violate its tariff by imposing shortfall charges on 

end-users that exceeded the discounts each end-user location was receiving. 

Declaratory Ruling Request III 

“For plans that were ordered prior to June 17th 1994 and requested under the 
discontinuation without liability provision, interpret the duration of the immunity period 

                                                 
105 AT&T Tariff No. 2, § 3.1.1.Q (emphasis added). 
106 AT&T Corp., 394 F.3d at 934. 
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from being charged pro rata shortfall and termination charges on a CSTPII/RVPP (EBO) 
plan commitment of 3 years?”107 

This issue, like the prior issues, is also hypothetical or academic insofar as both 800 

Services and Petitioners are concerned.  Having litigated and lost issues pertaining to the 

imposition of shortfall and termination charges, 800 Services can have no conceivable interest in 

the resolution of this issue now.  Similarly, Petitioners’ plans were transferred to CCI in May 

1995 pursuant to a court order that Petitioners themselves sought, and they litigated and lost their 

subsequent claims against CCI.  Further, Petitioners have not shown that AT&T imposed 

shortfall and termination charges on any plans that Petitioners owned, much less that such 

charges were imposed during any period of “immunity” that any Petitioner-owned plans 

possessed.  Petitioners thus have no apparent interest in a ruling determining the “duration” of 

any asserted “immunity period.” 

Indeed, this issue is relevant to the renewed referral proceeding only insofar as it relates 

to Petitioners’ mistaken theory that PSE was not required, under section 2.1.8, to assume CCI’s 

obligations for shortfall and termination liability because all of Petitioners’ and CCI’s plans were 

pre-June 1994 plans and thus “immune” from such liability.  This theory, however, suffers from 

numerous flaws.  As AT&T explained nearly a decade ago in its initial comments in the renewed 

referral proceeding,108 Petitioners’ “immunity” theory is mistaken.  A customer had the right to 

discontinue a CSTP II Plan without liability (i.e., without incurring shortfall and termination 

charges) if it met certain conditions set forth in Tariff F.C.C. No. 2, Section 3.3.1.Q.4.  While 

CSTP II Plans in effect on or prior to June 17, 1994 (i.e., pre-June 1994 CSTP II Plans) were 

                                                 
107 Like Declaratory Ruling Requests I and II, Declaratory Ruling Request III can be found in Petitioner’s July 11 
Petition and in a separate request for declaratory ruling that 800 Services submitted to the Commission via email on 
or about June 2, 2016.  See supra note 78. 
108 See AT&T 12/20/06 Comments at 31-34. 
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subject to fewer conditions for discontinuance without liability than CSTP Plans that became 

effective after June 17, 1994, they were in no way “immune” from shortfall and termination 

charges.  Indeed, if a pre-June 1994 Plan holder discontinued its plan but did not meet the 

conditions to qualify for discontinuance without liability, termination charges would be 

incurred.109  Similarly, if a pre-June 1994 Plan holder did not meet its annual revenue 

commitment (or discontinue without liability) before the end of any year of the plan, shortfall 

charges would be incurred. 

Moreover, Petitioners themselves recognized this reality in the initial motion for 

preliminary injunction, where they argued that pre-June 17, 1994 plans “may never have 

shortfall charges imposed, as long as the plans are restructured prior to each one-year 

anniversary.”110  Thus, even pre-June 17, 1994 plans were subject to potential liability for 

shortfall, as a judgment later entered against PSE for failing to restructure its CSTP II plans on a 

timely basis confirms.111  This potential liability was thus one of the obligations that a transferee, 

like PSE, had to agree in writing to accept under section 2.1.8. 

Finally, if a customer properly exercised its right to discontinue an existing CSTP II Plan 

by replacing the existing plan with a new plan (the tariff language expressly required the 

replacement plan to be a “new” plan), the discontinued plan would end, and the new plan would 

                                                 
109 See AT&T Tariff F.C.C. No. 2, Section 3.3.1.Q.3 (9th revised page 61.19) (AT&T 12/20/06 Comments, Ex. K). 
110  Joint Motion for Expedited Consideration, Joint Petition for Declaratory Ruling on The Assignment of Accounts 
(Traffic) Without The Associated CSTP II Plans Under AT&T Tariff F.C.C. No. 2, Internal File No. CCB/CPD 96-
20, at 2 (Jul. 15, 1996); see 1996 Petition for Declaratory Ruling at iii, 3, 14-15; see also Joint Brief In Support of 
Plaintiffs’ Motion For Temporary Restraining Order & Mandatory Preliminary Injunction, Combined Companies, 
Inc. v. AT&T Corp., Civ. No. 95-908, at 12 n.8 (D.N.J. Feb. 24, 1995) (“Plaintiffs’ 2/24/95 Joint Brief”) 
(acknowledging that, under AT&T’s tariff “a CSTP II customer may cancel without liability if it meets specified 
alternatives”) (Excerpt attached hereto as Ex. 6). 
111 See AT&T’s 7/1/16 Ex Parte Letter, Ex C. 
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start, effective as of the date of discontinuance.112  Accordingly, if either Petitioners or 800 

Services had discontinued without liability a pre-June 1994 CSTP II plan by replacing the plan 

with a new CSTP II Plan, the new plan would not be a “CSTP II Plan in effect on or prior to June 

17, 1994.”   

Declaratory Ruling Request IV 

“The Inga Companies plans on January 30, 1995, under tariff section 2.1.8., directly 
transferred end-user locations without the plan being transferred to Public Service 
Enterprises (PSE).  Did AT&T violate section 2.1.8(c) by not transferring the Inga 
Companies designated locations due to AT&T’s conceded failure to issue a written denial 
within 15 days?”113 

This question falls outside the scope of the referral, is an improper candidate for 

resolution through a declaratory ruling, and is in all events legally mistaken. 

First and foremost, it is simply extraordinary that Petitioners have raised this issue at this 

stage of the proceedings.  In 1995, Petitioners sought and obtained an injunction compelling 

AT&T to effectuate the transfer of their plans to CCI, thereby divesting themselves of the 

ownership of those plans.114  They also obtained an injunction compelling AT&T to effectuate 

the CCI-to-PSE transfer, defended the propriety of that injunction before the Third Circuit 

(which reversed), then litigated the validity of the CCI-to-PSE transfer before the Commission; 

watched the Commission litigate the validity of that transfer before the D.C. Circuit; and then 

renewed their contentions concerning that transfer in the renewed referral proceeding.  The most 

                                                 
112 See Tariff No. 2, section 3.3.1.Q.4 (7th Revised Pages 61.19.1 and 19.2) (stating at multiple points that the 
existing plan is to be replaced by a “new” plan), a copy of which is attached as Ex. 14 to AT&T’s 12/20/06 
Comments.  Further, notwithstanding Petitioners’ claims to the contrary (see July 11 Petition at 3-4), 800 Services 
did not dispute that its August 1994 plan was a new plan, which further supports AT&T’s position that under the 
tariff a discontinued plan ended and the replacement plan was a new plan. 
113 Declaratory Ruling Request IV is found in the June 30 Petition where it is identified as “Declaratory Ruling I 
Question.”  See June 30 Petition at 3. 
114 Letter Opinion, Combined Companies v. AT&T, Civ. Action No. 95-908 (dated May 19, 1995) (Dkt No. 32) (See 
Group Discounts, Inc. filing in this proceeding where it is mislabeled as May 1996 decision) (posted Feb. 15, 2016). 
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basic notions of orderly process and principles of waiver preclude Petitioners from now seeking 

a declaratory ruling on a different transfer that they raised briefly over two decades ago but 

clearly abandoned by pursuing judicial relief based on the proposed CCI-to-PSE transfer.  See 

Thompson v. Armstrong, 134 A.3d 305, 309 (D.C. 2016) (by failing to raise a defense at an 

initial trial and appeal, defendant forfeited defense at a second trial on remand).  Accordingly, it 

would be arbitrary, capricious and an abuse of discretion for the Commission to address such a 

claim now. 

Second, factual issues preclude such a ruling.  In their motion for a preliminary injunction 

in 1995, Petitioners and CCI claimed that CCI’s president, Mr. Shipp, had submitted requests to 

AT&T on January 30, 1995 seeking, as agent of Petitioners, to transfer the plans to PSE.115  But 

the exhibit attached to Mr. Shipp’s declaration in support of that claim does not substantiate it; to 

the contrary, that exhibit contains transfer of service forms from CCI (as former customer) to 

PSE that are dated January 10, 1995—i.e., before AT&T refused to process the CCI-to-PSE 

transfer.116  Nor have Petitioners provided any substantiation for their claim that AT&T failed to 

respond to the asserted direct transfer between Petitioners and PSE within 15 days of this 

asserted request.  In fact, by letter dated February 6, 1995, AT&T’s counsel notified counsel for 

Petitioners that AT&T would object to any attempt by Petitioners to transfer substantially all of 

the traffic on their plans to a transferee that would not agree to assume all liabilities.117 

                                                 
115 See Plaintiffs’ 2/24/95 Joint Brief at 13; see also Affidavit of Larry G. Shipp In Support of Plaintiffs’ Application 
for an Order to Show Cause With Temporary Restraints, Combined Companies, Inc. v. AT&T Corp., Civ. No. 95-
908, at ¶¶ 32-33 (D.N.J. Feb. 24, 1995) (Dkt No. 5) (“Shipp 2/24/95 Aff.”).  The Shipp 2/24/95 Aff. (with exhibit I) 
is attached hereto as Exhibit 7. 
116 See Shipp 2/24/95 Aff. at Exhibit I. 
117 See Letter from F. Whitmer (AT&T Counsel) to H. Curtis Meanor (Inga Companies counsel) (Feb 6, 1995) (Ex. 
X to Petitioners’ Request for Declaratory Rulings, Expedited Consideration for Declaratory Rulings on The 
Transfer of Traffic Only Under AT&T Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 
06-210 (posted Nov. 22, 2006)). 
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In all events, section 2.1.8 required that when an existing customer sought to transfer 

WATS to a new customer, the new customer had to “agree[] to assume all obligations of the 

former Customer at the time of transfer.”  A request to transfer only “end-user locations without 

the plan” clearly runs afoul of the requirement under section 2.1.8 that all obligations (which 

includes the associated plan obligations) must also be transferred.  Consequently, the alleged 

traffic-only transfer from Petitioners to PSE would have been barred for the same reasons as the 

proposed CCI to PSE transfer. 

Finally, even if it were undisputed that AT&T had failed to issue a written denial of the 

“direct” transfer within 15 days, this would not bar AT&T from objecting to the alleged transfer.  

As AT&T has previously explained, the 15 day period referenced in the tariff did not operate as a 

“statute of limitations” and did not require AT&T to process a transfer that did not comply with 

the requirements of section 2.1.8, including its requirement that the transferee agree to accept 

“all” obligations of the transferor.118  Given that PSE did not agree to accept those obligations, 

there was never a valid transfer request, and AT&T was not required to process that request.119 

Declaratory Ruling Request V 

“In January 1995 did AT&T’s Tariff No 2 Section 3.3.1Q4 allow petitioners to move the 
designated end-user locations by deleting the locations from petitioners plans and adding 
those locations to PSE’s plan) and thus would it result in plaintiff’s ability to keep its 
plans and its revenue and time commitments associated with the non-transferred 
plans?”120 

                                                 
118 See Brief of AT&T Corp. in Opposition to Plaintiffs’ Motion to Lift Stay and to Schedule Damages, Combined 
Companies, Inc. v. AT&T Corp., Civ. No. 95-908, at 20-21 (D.N.J. Mar. 21, 2016) (Dkt No. 191) (“AT&T 3/21/16 
Op. Br.”) (Attached hereto as Ex. 8); AT&T 12/20/06 Comments at 34-35; AT&T’s Response to Petition to 
Expedite, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T Tariff 
Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210, 1-2 (May 14, 2008) (“AT&T 5/14/08 
Response”). 
119 See AT&T’s 3/21/16 Op. Br. at 20-21; AT&T’s 12/20/06 Comments at 34-35; AT&T 5/14/08 Response at 1-2. 
120 Declaratory Ruling Request V is found in the June 30 Petition where it is identified as “Declaratory Ruling II 
Question.”  See June 30 Petition at 4. 
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This issue falls outside the scope of the district court referral and is an improper 

candidate for resolution through a declaratory ruling.  In addition, principles of res judicata bar 

adoption of this theory. 

As an initial matter, section 3.3.1.Q.4 of AT&T Tariff F.C.C. No. 2 was titled 

“Cancellation or Discontinuance of AT&T’s 800 Customer Specific Term Plan II-Without 

Liability.”  As its title reflects, section 3.3.1.Q.4 established the conditions under which a 

Customer could cancel or discontinue a CSTP II Plan without liability for termination and 

shortfall charges; it did not provide a process for deleting locations or for transferring service 

from one customer to another. 

Instead, it appears that Petitioners intended to invoke what they have sometimes called 

“Bullet 4” of section 3.3.1.Q.  Their request for a declaratory ruling concerning this provision is, 

if anything, more improper than Declaratory Ruling Request IV.  First, having pursued judicial 

and administrative relief on the basis of an entirely different transfer, Petitioners necessarily 

waived any claim that they should have been allowed to effectuate a transfer through a “delete 

and add” mechanism.  Second, Petitioners do not even claim that they ever made a request to 

effectuate such a transfer, much less that AT&T refused such a request. 

Third, the Commission relied on a directly analogous theory in seeking to justify its 

original conclusion that section 2.1.8 did not govern traffic-only transfers, and the D.C. Circuit 

squarely rejected that theory.  Specifically, the Commission reasoned that the CCI-to-PSE 

transfer was “effectively” the same as two requests: “one by CCI to AT&T to decrease its traffic; 

and another by PSE to AT&T to increase its traffic.”121  Rejecting this logic, the D.C. Circuit 

pointed out that “proceeding by analogy does not change the fact that CCI and PSE did request a 

                                                 
121 2003 Order ¶ 9. 
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transfer . . . instead of dropping and adding traffic in separate transactions.”122  And, the court 

concluded that allowing CCI and PSE to proceed in that fashion would completely undercut the 

purpose of section 2.1.8.123 

Declaratory Ruling Request V thus asks the Commission to issue a ruling flatly at odds 

with the D.C. Circuit’s holding.  Principles of res judicata plainly bar the Commission from 

ruling that Petitioners were entitled “to move the designated end-user locations by deleting the 

locations from petitioners[’] plans and adding those locations to PSE’s plan.”  Such a ruling 

would completely undercut both the purpose of section 2.1.8 and the D.C. Circuit’s holding. 

Declaratory Ruling Request VI 

“Did AT&T’s complete shutdown of section 2.1.8 to all traffic only transfers, of any 
quantities of locations transferred, to prevent all traffic only, non-plan transfers, 
constitute an illegal remedy or any other violation of section 2.1.8?”124 

This issue also falls outside the scope of the district court referral and is an improper 

candidate for a declaratory ruling proceeding because it involves factual disputes and is of 

merely academic concern. 

In the current proceeding, the matter at issue is whether the proposed CCI-to-PSE 

transfer, in which substantially all of the traffic under a CSTP II Plan would be transferred 

without the related plan obligations, complied with the requirements of section 2.1.8.  In the June 

30 Petition, Petitioners and 800 Services claim that after AT&T refused to process the proposed 

CCI-to-PSE transfer in January 1995, they learned in June 1995 that AT&T had “shut down” all 

                                                 
122 AT&T Corp., 394 F.3d at 938. 
123 Id. 
124 Declaratory Ruling Request VI is found in the June 30 Petition where it is identified as “Declaratory Ruling III 
Question.”  See June 30 Petition at 5. 
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traffic-only transfers.125  The June 30 Petition does not explain, however, how AT&T’s conduct 

after the denial of the proposed CCI-to-PSE transfer could have affected Petitioners (or 800 

Services). 

Insofar as Petitioners assert that AT&T refused all traffic-only transfers after it denied the 

proposed CCI-to-PSE transfer, that assertion simply means that, after January 1995, AT&T 

treated all others no better than it treated Petitioners, CCI, or PSE in January 1995.  Such equal 

treatment is not a basis for a discrimination claim.  On the other hand, to the extent Petitioners 

suggest that, but for the alleged “shut down,” they would have sought to transfer smaller 

quantities of locations in connection with the transfers at issue, they have provided no evidence 

that they ever tried to do so.  Consequently, AT&T’s alleged later refusal to process certain 

unspecified traffic only transfers under section 2.1.8 is irrelevant to Petitioners and 800 Services.  

Commission resolution of this issue is therefore unnecessary to resolve any controversy or to 

remove any uncertainty. 

Moreover, Petitioners’ assertions about how AT&T responded to requested traffic-only 

transfers after January 1995 involves undeveloped or disputed facts.  Indeed, in connection with 

their discrimination claim, Petitioners made factual assertions about how AT&T handled traffic-

only requests before it denied the CCI-to-PSE proposal, and the Commission concluded that 

declaratory relief is inappropriate where factual issues are undeveloped or disputed, and that 

further factual development should occur in the district court, in accordance “with petitioners’ 

original choice of forum for this dispute” and “the court’s primary jurisdiction referral.”126  The 

same reasoning applies to this request for declaratory relief. 

                                                 
125 See June 30 Petition at 5. 
126 2003 Order ¶ 18 n.87. 
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Finally, even if Petitioners or 800 Services could show that, prior to the proposed January 

1995 transfers at issue here, AT&T permitted some types of traffic only transfers under section 

2.1.8, that would not establish that the subsequent enforcement of the tariff constituted an illegal 

remedy.  Rather, at most it would show that in those earlier transactions, AT&T may have failed 

to strictly enforce its tariff, although no such conclusion could be reached without knowing, at a 

minimum, the nature of the transfers, i.e., whether the particular traffic-only transfers would have 

completely undermined the purpose of section 2.1.8, as the proposed CCI-to-PSE transfer would 

have.127 

Declaratory Ruling Request VII 

“Under the FCC’s October 1995 Order AT&T was ordered to file with the Commission, 
within 6 days a substantial cause pleading to meet the substantial cause test when 
AT&T customers objected to the following 2 tariff sections: 1) Transfer or Assignment of 
Service and 2) Discontinuation With or Without Liability.  Does AT&T’s failure to 
comply with the FCC 1995 Order to timely file and meet the substantial cause test 
preclude it from raising any defenses under these tariff sections?”128 

As AT&T explained above in response to Declaratory Ruling Request I, the October 

1995 Order has no application to the matters at issue in this proceeding.  That Order imposed 

certain filing requirements on AT&T in the case of proposed modifications to its tariffs.  It has 

no application or relevance to AT&T’s efforts to enforce pre-existing tariff provisions, which is 

all that is at issue here and before the district court.  Further, there is nothing in the October 1995 

Order that imposes on AT&T an obligation to make a substantial cause filing whenever a 

                                                 
127 See AT&T v. FCC, 394 F.3d at 938 (noting that, “even if small scale transfers of traffic were outside the scope of 
Section 2.1.8, allowing this transaction to go through would create an obvious end-run around the unquestioned rule 
that new Customers had to ‘assume all obligations’ in transferring WATS plans.”) (emphases in original). 
128 Declaratory Ruling Request VII can be found in Petitioners’ July 11 Petition where it is identified as Declaratory 
Ruling Request IV.  See July 11 Petition at 2.  That request was subsequently modified and “corrected” in 
Petitioners’ July 12, 2016 submission.  See ADDITIONAL DECLARATORY RULING—Corrections to 
Yesterday’s Filing, Expedited Consideration for Declaratory Rulings on The Transfer of Traffic Only Under AT&T 
Tariff Section 2.1.8 and Related Issues, CCB/CPD 96-20; WC Docket No. 06-210, at 2 (July 12, 2016). 

AT&T disagrees that the applicable notice period is 6 days as opposed to 14 days.  See infra, n.130. 
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customer raises an objection to an AT&T tariff provision.  The substantial cause test applies only 

when a carrier seeks to make changes to its tariff, not when it seeks merely to enforce a currently 

effective tariff.129  Finally, it is nonsensical to contend that the requirements of an FCC order that 

did not become effective until November 1995 could have any bearing on transfers that were 

proposed in late 1994 and early 1995.130 

Accordingly, it would be arbitrary, capricious and an abuse of discretion for the 

Commission to find that AT&T’s failure to abide by this non-existent requirement somehow 

resulted in AT&T waiving or otherwise forfeiting any of its defenses under its tariffs. 

  

                                                 
129 See supra at note 94. 
130 There is also no merit to Petitioners’ claim that under the October 1995 Order, the notice period for “substantial 
cause pleading” regarding a proposed tariff change relating to transfers or assignments of service or discontinuance 
without liability was 6 days as opposed to 14 days.  As paragraph 134 of the October 1995 Order makes clear, for 
proposed tariff changes to term plan provisions concerning transfer or assignment and discontinuance with or 
without liability, AT&T was required to file such changes on 14 day’s notice.  Id.  In all events, the October 1995 
Order is wholly inapplicable to AT&T’s efforts to enforce an existing tariff provision; it only applies to proposed 
changes in the tariff provisions themselves. 
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III. CONCLUSION 

For the foregoing reasons, the Commission should deny the June 30 and July 11 Petitions 

for declaratory rulings.131 

 

      Respectfully submitted, 
 
       /s/ Christi Shewman 
James F. Bendernagel, Jr.    Christi Shewman 
Joseph R. Guerra     Gary L. Phillips 
SIDLEY AUSTIN LLP    David L. Lawson 
1501 K Street, NW     AT&T Services, Inc. 
Washington, DC 20005    1120 20th Street, NW 
(202) 736-8000     Suite 1000 

Washington, DC 20036 
       (202) 457-3090 
Richard H. Brown 
DAY PITNEY LLP     Attorneys for AT&T Corp. 
1 Jefferson Road 
Parsippany, NJ 07054 
(973) 966-6300 
 
September 1, 2016 

                                                 
131 The Public Notice does not refer to the June 23, 2016 declaratory ruling request that was filed by Petitioners and 
800 Services, in which they asked the Commission to rule on whether AT&T “violate[d] its Tariff Number 2 by 
inflicting termination charges on the 5 petitioners CSTPII/RVPP (EBO) plans that were under 3 year commitments 
considering the non-disputed fact and AT&T’s concession that these plans were never terminated?”  Nevertheless, 
to the extent the Commission decides to address this request, the issue raised is moot with respect to both 800 
Services as well as Petitioners. As explained above in the response to Declaratory Ruling Request I, Judge Politan’s 
decision in 2000 resolved all issues regarding termination charges as they relate to 800 Services.  Likewise, there are 
no termination charge issues regarding Petitioners. At no point did AT&T seek to impose termination charges on 
CSTP II plans owned by Petitioners.  Further, any termination charges that were assessed against CSTP II Plans 
owned by CCI were settled in 1997.  Finally, there is absolutely no merit to the suggestion that the CSTP II plans at 
issue were “immune’ from all termination changes.  While there were mechanisms pursuant to which such charges 
could be deferred or possibly avoided, the potential for liability was real as evidenced by the fact that companies like 
PSE incurred such charges.  See AT&T July 1 Ex Parte, Ex. C. 
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NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

____________________________________
COMBINED COMPANIES, INC., :
a Florida corporation, : Civil Action No. 95-908(WGB)

:
WINBACK & CONSERVE PROGRAM, :
INC., ONE STOP FINANCIAL, INC., :
GROUP DISCOUNTS, INC. and 800 :
DISCOUNTS, INC., New Jersey :
corporations, : ORDER

:
Plaintiffs, : June 19, 2007

:
v. :

:
AT&T CORP., a New York corporation., :

:
:

Defendants.  :
__________________________________ :

WIGENTON, District Judge. 

Plaintiffs Winback & Conserve Program, Inc., One Stop Financial, Inc., Group

Discounts, Inc. and 800 Discounts, Inc.’s request for a briefing schedule and/or modified referral

to the FCC, as contained in their correspondence dated May 31, 2007, is DENIED.  

The stay issued by the Honorable William G. Bassler’s, U.S.S.D.J., Order of May 31,

2006 shall remain in effect.  

SO ORDERED.

s/Susan D. Wigenton, U.S.D.J.

Case 2:95-cv-00908-WGB-MF     Document 165      Filed 06/20/2007     Page 1 of 1

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW6.09&referencepositiontype=S&serialnum=1998081754&fn=_top&sv=Split&tc=-1&findtype=Y&referenceposition=483&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
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Frank P. Arleo (FPAO8OI)
ARLEO & DONOHUE, L.L.C.
622 Eagle Rock Avenue
West Orange, New Jersey 07052
(973) 736-8660 Fax (973) 736-1712
(FPA 0801)
Attorneys for Plaintiffs, Winback & Conserve Program, inc.,
One Stop Financial, Inc., Group Discounts, Inc. and 800 Discounts, Inc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 95-908 (SDW)
COMBINED COMPANIES, INC.,
a Florida corporation,

and

WINBACK & CONSERVE PROGRAM,
iNC., ONE STOP FINANCIAL, INC.,
GROUP DISCOUNTS, INC. and 800
DISCOUNTS, INC., New Jersey ORDER
corporations,

Plaintiffs,
y.

AT&T Corp., a New York corporation.

Defendant.

THIS MATTER having been brought to the Court by Arleo & Donohue, L.L.C.,

attorneys for plaintiffs Winback & Conserve Program, Inc., One Stop Financial, hic., Group

Discounts, Inc. and 800 Discounts, Inc. (“plaintiffs”) for an Order lifting the stay previously
4-#f9o I (o]

entered in this mater; restoring this matter to the active calendar and entering partial summary

judgment on the issues of liability only and the Court having considered the papers submitted in

support thereof and in opposition thereto, oral arguments of counsel, and for good cause shown;

Case 2:95-cv-00908-SDW-SCM   Document 179   Filed 05/19/15   Page 1 of 2 PageID: 2454



ITiSonthis I day Jit1 2015;

ORDERED that the stay previously entered

returned to the active docket; and it is further

ORDERED that judgment be

damages to be determined at

ORDERED that a copy

the entry date.

and this matter

in favor of plaintiffs on the issue of liability with

within 5 days of

/1.1(

&AJI-t petZss 7’ _4<;_ (/6

2

Case 2:95-cv-00908-SDW-SCM   Document 179   Filed 05/19/15   Page 2 of 2 PageID: 2455
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Lawrence S. Coven (L.S.C. 9572)

THE LA\ry OFFICES OF LAWRENCE S. COVEN
314 U.S. Highway 22 West
Suite E
Green Brook, N.J. 08812
(732) 424-1000
Attorneys for Plaintiffs, Winback & Conserve Programr Inc., AT

One Stop Financialr lnc., Group Discounts,Inc. and 800 Discounts,Inc.

T]NITED STATES DISTRICT COTJRT
DISTRICT OF I\E\il JERSEY

WTNBACK & CONSERVE PROGRAM,INC.,
olltE STOP FrNAI\CIÄL, rNC., GROUP
DISCOUNTS,INC. and
800 DISCOUNTS,INC.,
New Jersey corporations,

FILED
ruelQ uo

'vu1i"9¡;üvÄLÉH

CIVIL ACTION NO. \

Qt"u3qÀo(rvrr)

M

Plaintiffs,

Y

COMBTNED COMPANTES, rNC.,
a Florida corporation,

COMPLAINT and DEMANI)
FOR J[]RY TRIAL

and

LARRY SHIPP
a citizen and resident of Florida,

Defendants

Plaintiffs, WINBACK & CONSERVE PROGRAM,INC. ("Winback"), ONE STOP

FINANCIAL, Iirlc. ("One Stop"), GROUP DISCOUNTS,INC. ("GDI"), and 800 DISCOUNTS,

INC. ("800 Discounts"), having their principal place of business at 55 Main Street, Little Falls,

New Jersey (all of the foregoing parties hereinafter collectively referred to as the "plaintiffs"), by

their attorneys, The Law OfFrces of Lawrence S. Coven, complaining of defendants, Combined

1
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Companies,Inc. ("CCI" or "defendant'), having its principal place of business at 7061 W.

Commercial Boulevard, Suite 5-K, Tamarac, Florida, and Larry Shipp ("Shipp" or "defendant"),

residing at 3800 Sanctuary Dr., Coral Springs, Florida, (all of the foregoing parties hereinafter

collectively referred to as the *defendants'), say:

PARTIES AND JTruSDICTION

l. Plaintiffs are corporations organized and existing trnder the laws of the State of

New Jersey, having their principal place of business at 55 Main Street, Little Falls, New Jersey.

2. Combined Companies, Inc., is a corporation organized and existing under the laws

ofthe State of Florida having its principal place of business at 7061 W. Commercial Boulevard,

Suite 5-K, Tamarac, Florida.

3. Larry Shipp is an individual citizen and resident of the State of Florida residing at

3800 Sanctuary Dr., Coral Springs, Florida, and is the beneficial outstanding owner and an ofücer,

director and employee of Combined Companies, Inc. All activities set forth in this Complaint

were directed by defendant Shipp and they are his acts and CCI's acts, completed and conducted

for both his personal interest and CCI's interest.

4. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. $

1332 because there is diversity of citizenship among the plaintiffs and CCI and Shipp and amount

in controversy exceeds Seventy-Five Thousand Dolla¡s ($75,000.00), exclusive of interest and

costs.

5. Venue is proper in this District pursuant to 28 U.S.C. $ 1391(a) because a

substantial part of the events or omissions giving rise to these claims occtured in this District.

1
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ALLEGATIONS COMMON TO ALL COI]NTS

6. Plaintiffs repeat and reallege the allegations of Paragraphs

as if the same were set forth at length herein.

(l) through Five (5)

7. Plaintiffs entered into a contract with Shipp and CCI which stated that (l) the

plaintiffs would receive eighty percent (80%) ofthe total revenue payable to Shipp and CCI and

(2) plaintiffs would receive any and all revenue, judgments or settlements generated as a result of

litigation as co-plaintiffs against AT&T (Docket No. 95-908 (NHP), United States District Court,

District of New Jersey). In exchange, plaintiffs transferred existing telecommunication customers

to Shipp and CCI.

8. Plaintiffs, along with CCI and Shipp, filed a lawsuit @ocket No. 95-908 (NUn),

United States District Court, District ofNew Jersey) against AT&T. This lawsuit related to a

disptfe over telecommunication servicing between AT&T and the parties to the present action,

said dispute stemming from the contract between the plaintiffs and Shipp and CCI. Some time

prior to August 8,1997, CCI entered into a settlement agreement with AT&T relating to that

action.

9. Plaintiffs were not a party to the settlement agreement mentioned above and

received no payment pursuant to the settlement agteement.

10. On August 8,1997, CCI's present complaint against AT&T was dismissed with

prejudice.

I l. On August 8,1997, AT&T's present counterclaim against CCI was dismissed with

prejudice.

3
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COT]NT OI\¡'E
Breach of Contract Under State Law and Federal Law

12- Plaintiffs repeat and reallege the allegations of Paragraphs One (l) through Eleven

(l l) as if the same were set forth at length herein.

13. Plaintiffs entered into the contract with Shipp and CCI relating to

telecommunication services $rith AT&T.

14. Plaintiffs completed all of their obligations pursuant to the contract by tansfening

existing customers to Shipp and CCI.

15. Shipp and CCI breached their contractual obligations with plaintiffs when Shrpp

and CCI entered into ttre settlement agreement with AT&T because plaintiffs were not made a

party to the agreement and received no payment pursuant to the agreement, even though plaintiffs

were entitled to any and all proceeds of the settlement.

16. Shipp and CCI's conduct was willñrl, malicious, oppressive and fraudulent, and

undertaken with \Ã/ilful disregard for plaintiffs' rights. Plaintiffs are therefore entitled to an awa¡d

of exemplary and punitive damages.

17. As a result of the foregoing, plaintift's have been damaged by not less than Fifty

Million Dollars ($50,000,000.00).

WHEREFORE, plaintiffs demands judgment against defendants for damages in excess of

fifty million dollars ($50,000,000.00), breach of contract damages, liquidated damages,

unliquidated damages, actual damages, compensatory damages, consequential damages,

continuing damages, direct damages, expectancy damages, foreseeable damages, future da:nages,

general damages, prospective damages, special damages, punitive damages, attorneys fees,

4
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together with interest and costs of suit, and legal relief as this Court deems just and proper under

the circumstances.

COTINT TWO
Breach of Fiduciary Dufy by Pa¡mer in Joint Venture

Under State Law and Federal Law

18. Plaintiffs repeat and reallege the allegations of Paragraphs One (1) through

Seventeen (17) as if the same were set forth at length herein.

19. At all times relevant to the events underlying this action, plaintiffs, CCI and Shipp

were partrers in a joint ventu¡e.

20. This joint venture consisted of the sale of 800 traffic volume plans by the plaintiffs,

CCI and Shipp.

21. As parüters in this joint venture, CCI and Shipp owed a fiduciary duty to plaintiffs

to protect and optimize plaintiffs' financial position and comply with all contractual obligations in

all matters, business, legal and otherwise, related to the joint venture.

22. CCI and Shipp breached the fiduciary duty owed to plaintiffs when CCI and Shipp

entered into the settlement agreement \¡/ith AT&T because plaintiffs were not made a party to the

agreement and received no payment pursuant to the agreement, even though plaintiffs were

entitled to any and all proceeds of the settlement.

23. CCI and Shipp's conduct was willful, malicious, oppressive and fraudulent, and

undertaken with wilful disregard for plaintiffs' rights. Plaintiffs are therefore entitled to an award

of exemplary and punitive damages.

24. As a result of the foregoing, plaintiffs have been damaged by not less than Fifty

Million Dolla¡s ($50,000,000.00).

5
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IVHEREF'ORE, plaintiffs demands judgment against defendants for damages in excess of

fifty million dollars ($50,000,000.00), breach of contract damages, liquidated damages,

unliquidated damages, actual damages, compensatory damages, consequential damages,

continuing damages, direct darnages, expectancy damages, foreseeable damages, future damages,

general damages, prospective damages, special damages, punitive damages, attorneys fees,

together with interest and costs of suit, and legal relief as this Court deems just and proper under

the circumstances.

COU}TT THREE
Unjust EnrichmenlQuantum Meruit at the Prejudice and Expense of Plaintiffs

Under State Law and Federal Law

25. Plaintiffs repeat and reallege the allegations of Paragraphs One (1) through Twenty-

Four (24) as if the same were set forth at length herein.

26. Pursuant to the contract, plaintiffs were contractually bound to perform certain

obligations at the request of CCI and Shipp, including but not limited to trânsferring customers to

CCI and Shipp. Plaintiffreasonably expected to be paid for transferring said customers.

27. Plaintiffs performed all of their contractual obligations under the contract, thereby

rendering valuable services and./or materials to CCI and Shipp. Said servicps and/or materials

were accepted, used and enjoyed by CCI and Shipp.

28. CCI and Shipp received the benefit of plaintiffs' contractual performance.

29. CCI and Shipp were unjustly enriched at the prejudice and expense of plaintiffs

when CCI and Shipp entered into the settlement agreement with AT&T begause plaintiffs were not

made a party to the agreement and received no payment pursuant to the agrþement, even tho'gh

plaintiffs were entitled to any and all proceeds of the settlement.

6
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30. CCI and Shipp's conduct was willñ¡l, malicious, oppressive and fiaudulent, and

r¡ndertaken with wilful disregard for plaintiffs' rights. Plaintiffs are therefore entitled to an award

of exemplary and punitive damages.

31. As a result ofthe foregoing, plaintiffs have been damaged by not less than Fifty

Mllion Dollars ($50,000.000.00).

WIIEREFORE, plaintiffs demands judgment against defendants for damages in excess of

fiffy million dolla¡s ($50,000,000.00), breach of contract damages, liquidated damages,

unliquidated damages, actual damages, compensatory damages, consequential damages,

continuing damages, direct darnages, expectancy damages, foreseeable damages, futrue damages,

general damages, prospective darnages, special demages, punitive damages, attomeys fees,

together with interest and costs of suit, and legal relief as this Court deems just and proper under

the circumstances.

COI]NT FOUR
The Proceeds of the Settlement Agreement Should be Held in

a Constructive Trust Under State Law and Federal Law

32. Plaintiffs repeat and reallege the allegations of Paragraphs One (l) through Thirty-

One (31) as if the same were set forth at length herein.

33. As a result of CCI and Shipp's breach of contract, breach of fiduciary duty, unjust

enrichment, breach of the covenant of good faith and fair dealing and fraud, the retention of the

proceeds of the settlement agreement by CCI and Shipp would result in the wrjust enrichment of

CCI and Shipp.

34. CCI and Shipp's conduct was willful, malicious, oppressive and fraudulent, and

undertaken with wilful disregard for plaintiffs' rights. Plaintiffs are therefore entitled to an award

7
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of exemplary and punitive damages.

35. As a result ofthe foregoing, plaintiffs have been damaged by not less than Fifty

Mllion Dolla¡s ($50,000,000.00).

WHEREFORE, plaintiffs demands judgment against the defendants forthe establishment

of a constructive trust in which the proceeds of the settlement agreement should be placed, and for

such legal relief as this Court deems just and proper under the circumstances.

COI]NT FIVE
Breach of Covenant of Good Faith and Fair Dealing

under State Law and Federal Law

36. Plaintiffs repeat and reallege the allegations of Paragraphs One (1) through Thirty-

Five (35) as ifthe same were set forth at length herein.

37. Plaintiffs entered into the contract with Shipp and CCI relating to

teleoommunication services \ryith AT&T.

38. Plaintiffs completed all of their obligations pursuant to the contract.

39. After entering into the contract, Shipp and CCI committed wilful, malicious,

oppressive and fraudulent actions against plaintiffs, said actions undertaken with wilful disregard

for plaintiffs contractual rights. Specifically, Shipp and CCI entered into ttre settlement

agreement \Mith AT&T whereby plaintiffs were not made apafi to the agreement and received no

payment pursuant to the agreement, even though plaintiffs were entitled to any and all proceeds of

the settlement.

40. By committing the above acts, defendants breached the implied covenant of good

faith and fair dealing with plaintiffs pursuant to the contract.

4I. Shipp and CCI's conduct was willful, malicious, oppressive and fraudulent, and

8
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r¡ndertaken with \ rilful disregard for plaintiffs' rights. Plaintiffs are therefore entitled to an award

of exemplary and punitive damages.

42. As a result ofthe foregoing, plaintiffs have been damaged by not less than Fifty

Mllion Dollars ($50,000,000.00).

WIIEREFORE' plaintiffs demands judgment against defendants for damages in excess of

fiffy million dollars ($50,000,000.00), breach of contract damages, liquidated damages,

wrliquidated damages, actual damages, compensatory damages, consequential damages,

continuing damages, direct damages, expectancy damages, foreseeable damages, future damages,

general damages, prospective damages, special damages, punitive damages, attomeys fees,

together with interest and costs of suit, and legal relief as this Court deems just and proper under

the circumstances.

COUNT SD(
Fraud, Misrepresentation and Deceit under State Law and Federal Law

43. Plaintiffs repeat and reallege the allegations of Paragraphs One (1) through Forty-

Two (42) as if the same were set forth at length herein.

44. Shipp and CCI knowingly and with the intent to defraud plaintiffs, falsely

represented to plaintiffs that it would share in all revenue collected from any customers and any

judgment or court settlement pursuant to the terms of the contract.

45. Said representations made by Shipp and CCI were false when made and defendant

knew said representations were false because Shþ and CCI did not intend to share any revenue,

judgment or court settlement with plaintiffs.

46. Said representations were material in that plaintiffs would never had entered in the

9
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conmct and entered litigation as co-plaintitrifplaintiffs knew said representations were false.

47. Plaintiffs justifiable relied on the false representations of Shipp and CCI and

entered in the contract and entered litigation as co-plaintiff.

48. Shipp and CCI failed to sha¡e in any customer revenue and failed to distribute any

of the settlement money to plaintiffs.

49. As a direct and proximate result of the above actions committed by Shipp and CCI,

plaintiffs lost revenue, money and profits.

50. Shipp and CCI's conduct was willful, malicious, oppressive and fraudulent, and

undertaken with wilful disregard for plaintiffs' rights. Plaintiffs are therefore entitled to an award

of exemplary and pwritive damages.

51. As a result ofthe foregoing, plaintiffs have been damaged by not less than Fifty

Million Dollars ($50,000,000.00).

\ryHEREFORE' plaintiffs demands judgment against defendants for damages in excess of

fiffy million dollars ($50,000,000.00), breach of contract damages, liquidated damages,

unliquidated damages, actual damages, compensatory damages, consequential damages,

continuing damages, direct damages, expectancy damages, foreseeable damages, future damages,

general damages, prospective damages, special damages, punitive damages, attomeys fees,

together with interest and costs of suit, and legal relief as this Court deems just and proper under

the circumstances.

COI]NT SEVEN
Breach of Quasi-Contract under State Law and Federal Law

52. Plaintiffs repeat and reallege the allegations of Paragraphs One (l) through Fifty-

10
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One (51) as ifthe same were set forth at length herein.

53. Plaintiffs confened a benefit on Shipp and CCI by transferring existing

telecommr¡nication customers to Shipp and CCI. This transfer was pursuant to defendant's

request.

54. Plaintiffs had a reasonable expectation of being paid by Shipp and CCI for

transfening said customers.

55. By litigating as co-plaintiffs in the lawsuit against AT&T, plaintiffs had a

reasonable expectation of participating in any and all cor¡rt settlements reached between

defendants and AT&T.

56. Defendants will be unjustly enriched by retaining the proceeds of the court

settlement with AT&T because plaintiffs were not made a party to the settlement.

57. Defendants' conduct was willful, malicious, oppressive and fraudulent, and

undertaken wittt wilful disregard for plaintiffs' rights. Plaintiffs are therefore entitled to an award

of exemplary and ptrnitive damages.

58. As a result of the foregoing, plaintiffs have been damaged by not less than Fifty

Million Dollars ($50,000,000.00).

WIIEREFORE, plaintiffs demands judgment against defendants for damages in excess of

fiffy million dollars ($50,000,000.00), breach of contract damages, liquidated damages,

unliquidated damages, actual damages, compensatory damages, consequential damages,

continuing damages, direct damages, expectancy damages, foreseeable damages, funne damages,

general damages, prospective damages, special damages, punitive damages, attomeys fees,

together with interest and costs of suit, and legal relief as this Court deems just and proper under

ll
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the circumstances.

COTJNT EIGHT
Promissory Estoppel under State Law and Federal Law

59. Plaintiffs repeat and reallege the allegations of Paragraphs One (l) through Fifty-

Eight (58) as if the same were set forth at length herein.

60. CCI and Shipp made clea¡ and unambiguous promises to plaintiffs to pay for the

transfer of existing customers and to share any and all court settlements with plaintiffs relating to

the litigation with AT&T.

61. Plaintiffs reasonably and detrimentally relied on these promises and (l) transferred

said customers and (2) participated with CCI and Shþp as co-plaintiffin the lawsuit against

AT&T.

62. CCI and Shipp failed to perform said promises by failing to share any and all court

settlements with plaintiffs. As a direct and proximate result of the above actions committed by

CCI and Shipp, plaintiffs lost revenue, money and profits.

As a result of the foregoing, plaintiffs have been damaged by not less than Fifty Million

Dollars ($50,000,000.00).

\ilmREFORE, plaintiffs demands judgment against defendants for damages in excess of

fiffy million dollars ($50,000,000.00), breach of contract damages, liquidated damages,

unliquidated damages, actual damages, compensatory damages, consequential damages,

continuing damages, direct damages, expectancy damages, foreseeable damages, future damages,

general damages, prospective damages, special damages, punitive damages, attomeys fees,

together with interest and costs of suit, and legal relief as this Court deems just and proper under

t2
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continuing damages, direct damages, expectancy damages, foreseeable damages, future damages,

general damages, prospective damages, special darnages, punitive damages, attorneys fees,

together with interest and costs of suit, and legal relief as this Court deems just and proper r¡nder

the circumstances.

DAMAGES

\ilIIEREFORE, plaintiffs demands judgment against defendants for:

1. damages in excess of fifty million dollars ($50,000,000.00);

breach of contract damages;

liquidated damages;

unliquidated damages;

actual damages;

compensatory damages;

consequential damages;

continuing damages;

direct damages;

expectancy damages;

foreseeable damages;

future damages;

general damages;

prospective damages;

special damages;

2.

a
J

4.

5.

6.

7.

8.

9.

10.

11.

t2.

13.

t4.

15.

16. exemplary and punitive damages;

13
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17. attorneys fees,

18. together with interest and costs of suit, and legal relief as this Court deems just and

proper under the circumstances.

JURY DEII,IAI\ID PURSUAITT TO LOCAL CTWL RT]LE 38.7

Plaintiffs hereby demand trial by jury as to all issues in this complaint.

CERTIFICATION PURSUAI\TT TO LOCAL CTVIL RULE II.2

The matter in controversey is the subject of another action @ocket No. 95-90g(NIIp),

United States District Court, District ofNew Jersey).

Dated: August I, 1998

cE s. (e572)
314 U.S. Highway 22 West

Suite E
Green Brook, N.J. 08812

THE LAIW OFFICES OF LAWRENCE S. COVEN
ATTOR}TEYS FOR PLAINTIFFS,

\ryIIYBACK & CONSERVE PROGRAM, NC.,
ottE sToP FrNAI\CIAL,INC., GROUP

DISCOUNTS,INC. and
8OO DISCOUNTS, INC.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

V/INBACK & CONSERVE PROGRAM,
INC., ONE STOP FINANCIAL,INC.,
GROUP DISCOUNTS, INC. and 800
DISCOUNTS INC.,

Plaintiffs,

COMBINED COMPANIES, INC., and

LARRY SHIP,

ñ{ÁY 3 u Zuür

Action No.; 98-3920

.IUDGMENT

)
)
)
)
)
)

)
)
)
)

)

)

)

)

,r
¡Ë

Ci\il
r,j
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V

Defendants.

This action having come on trial before the Court; and the issues having been duly tried

and a decision having been dul;.rendered

-.FIT IS on this C/O day of May

on the record on May 24,200L,

2001, hereby,

S. Hayden, U

ORDERED that judgment be entered in favor of defendants on all counts of the

Complaint.
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I.INTTED STATES DISTRICT COTJRT
DISTRICT OF I{EW JER.SEY

CoMBII{ED COMPA¡ilES, INC.,
e Floride corporation,

AND

\ryINBACK & CONSER,VE PROGRAM, INC.,
oNE STOP FINANCIAL, INC.,
GROUP DISCOUNTS, INC.,
t00 DISCOUNTS, INC. and
New Jersey corporat¡ons,

AND

PUBLIC SERYICE ENTERPRISES
OF PENNSYLVANIA, INC.,
a Pennsylvania corporation

Plaintiffs,

AT&T CORP.,
a New York corporation,

Defendant.

e

a

CryIL ACTION NO.

v

JOINT BRIEF IN SUPPORT OF PLAINTIFFS' MOTION
FOR TEII,ÍPORARY RESTRAINING ORDER AND

MANDATORY PRELIMINARY INJUNCTION

Helein & rl/aysdorf, P.C.
1850 M Streer, N.W.
Suiæ 550
Washington, D.C. 2W36
(202) 466-0700

Podvey, Sachs, Meanor, Catenacci,
Hildner & Cocoziello

Iægal Center, One Riverfront plaza
Newark, New Jersey 07102
(201) 623-1000

February 24,1995



The lleoosi! and the PSE Trensfer

AT&T's demand for a deposit also ignores the effect of CCI's request to transfer all the

Plans to PSE's Contract Tariff 516. PSE is a long time customer of AT&T, has no history of

laæ payments and has established and maintained its financial responsibility with AT&T for

several years and is the current customer of record under AT&T's Contract Tariff No. 516.

PSE is fully responsible for all charges for any traffic serviced under its Contract Tariff

516, including the traffic uá¡rsferred !o CCI by Winback which would have bcen included in the

traffic CCI seeks to transfer to PSE. Bello Aff, at f 5. Had the rransfer of the traffic of plurs

to PSE's Contract Ta¡iff No. 516 been effected, AT&T could look to pSE for payment of

charges, backstopped by both CCI and/or Winback for any non-payment of pre-transfer charges

or any shortfalls.

AT&T hæ no exposure to any 'shortfalls' in revenues for still another reason, one which

ariæs from its own tariff provisions. Because each of the Plans acquired by CCI were ordered

from AT&T prior to June 17, 1994, pursuant to Section 3.3.1.Q.4 of AT&T Tariff F.C.C. No.

2, each of these Plans may be discontinued without liability.v Discontinuance of the plans

E/Section 3.3.1.Q.4 of AT&T's Tariff F.C.C. No. 2, 8th Revised Page 61.19 provides rhar a
CSTP II customer may cancel without liability if it meets specified alærnatives. Exh. D. The
Læ1naliye *rygh applies to the transfer trursaglion attempred by CCI ro pSE, and unlawfu¡y
blocked by_Af&T, is the alternative of subscribing to an ÁrAf 

-Contract 
Ta¡iff (at lst irui*á

Page 61.19.2) having'a ûotal 800 service rìevenue commitment exceeding the sum of the
remaining unr¡al tlvenue commitment for the CSTP II which the Customei is terminating."Id. CCI, as tra¡rgfercs of the Winback Plans qualifred directly as a Customer seeking to
'[subscribè] to a¡¡ AT&T Contract Tariff,' but which AT&T refubd to negotiate. Therealær,
by transfening the Plery tg PSE_, PSE qualified as an existing Cusûomer Aieaay 'lsubscribedi
to an AT&T Contract Tariff.' Id. In both oases, CCI or PSE met thc conditión õf having "ã
otal 800 scrvicc r€venuc commitment exceeding the sum of the remaining annual revenue
commitment for the CSTP II which the Customer is erminating.' þ.

-t2-
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TJIìIITED STATES DISTRICT COI''RT
DISTRICT OF NETV JEN'SEY

CoMBIIYED COMPA¡IIES, INC.'
¡ Florida coraorrtiont

AND

1VTIYBACK'¡3 CONSER\/E PROGR.ÀTYÍ '
INC.'

¡ Ncw JeneY corPorrtlon, AFFIDAVIT OF LARRY G.
S TTP IN SUPPORT OT'
PLATNTIFFS' APPLICATION
FOR. AN ORDER TO SHO}V
CAUSE WTTH TEMPORARY

PUBLIC SERVICE ENTERPRISES
oF PA, rNC.,
e Pennrylvenir corPorrtiou

Phintiff¡,

ATiIT CORP.,
a Ncw York corPorÚion'

Dcfendant.

Lury G. Shipp, bcing duly sworn, dcposcs and says:

l. I am now, s¡ld havc bccn sincc october 5,l994,thc Prcsident of

Combined Compaoies, Inc. ("CCl"). I make this affidavit in fruthcr suPPofl of Plaintiffs'

Application for an ordcr to show car¡se with Tcmporaty Resttaints'

B.ckgronnrl - FCfrl Re¡îlc Rurinct¡

Z. CCI, along with its wtrolly orvncd subsidiaries Global Long Distance Matketing

('GLDM,) and National Telcsis lncorporated ('NTI') (collcctively "CCI"), is cngaged in the

ærccourmr¡nications rcsalc br¡sincss (lnovm as "aggrcgation"). ccl resells AT&T t¡riffed "t00"

,t-

AND

v
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services, formcrly known as Inbound wATs (for "Wide A¡ca Telephone service") to unaffiliated

small business customers (known as "çnd users")'

3. CCI is able to provide t00 service for the small entities by entering into contacts

with AT&T tbat provide for substa¡tial discounts for volurne ru¡age- ccl meets its usage

comrilitments to AT¡ET by aggregating the t00 calling trafñc of its end'r¡sers. Under these

contacts cCI is able to providc its end-users largcr discounts on their 
^TtLT 

long distance usage

than they would othenr¡ise be entitled to if they were cach billed individr¡ally as dircct AT&T

customers, The end-r.rsers of CCI a¡e not ablc themselves to obtain these largc dissor¡nts bccatse

thei¡ individual t00 r¡r¡agc is not largs enough to qualifi for the volume discounts ATIkT has

t¿riffcd, AT&Ts discounts are designed for its largest corporate users' like thc Fortr¡ne 500

corporations,

4- As ATIgT's "Customer of Record", CCI is responsible for all charges laurfr¡lly

incurred in connection with thC t00 sen¡iccs rendercd by AT&T. CCI's end users, raany of

which formerly received thcir t00 scniccs as direct customers of AT&T, beoome "customers" of

CCI pursuant to AT&Ts corporatc policy and AT&T FCC filed tariffs'

5. AT&T çontinues to provide the actual network facilities, equipment and

assosiatcd managønent thercof by which these t00 cnd r¡sers arp served. AT¿kr directly bills'

each month, in AT&Ts nåmet the t00 end users for all monthly charges associated with their

g00 usage. onthesc AT&T bills, AT¿I,T includes tha lcvel of discounts associated with the

voh¡me commitmcnt madc bY CCI'

_', -
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The lVinbrck Tr¡nrferr To ÇÇI

6. Irr Novembc t, lgg4,CCI agreed to purchase the aggregation bt¡siness of another

reseller, Winback and Conserve Prograrn, Inc. ("Winback'). CCI and winback established the

terms on whish the sale would bc made'

7, V/inback and CCI proceedcd to implement the routine proccdr.[es to effect thc

t¡a¡rsfcr as tariffed in AT&T TaritrF.c,c. No. 2, Section 2.1.t (the "Trqnsfer Tariff'). These

proced¡res coordinate and ensure an orderly transition of rights and obligations bctween

customers, and to establish thc new customcr of tccord for the seryices being provided'

t. Section 2.1.t of the Transfer Tariff required Winback and CCf to both execrfe the

AT&T ,,Tra¡rsfer of Seruice" forms ('TSA foms"), as the former a¡rd new customer respectively'

Thesc required TSA forms wc¡e submitted by CCI, as thc new customcr to AT&T on Dcccmber

t6,1994,

g. These TSA forms covered rüinback's RVPP and CSTP II plans which CCI had

acquired, namely, Pla¡s Nos. 1351, 1583,2430,2828,2t29,3124' 3468, 3524 anò 3663, true

copies of which a¡e attached hercto as Exhibit A (hereinafter collectively the "Plans").

10. Dcspita CCI's submission of the TSA forms on December 16, AT¡9T requesæd

that CCI rcsubmit the TsA forros. CCI complied with this request by submitting thc TSA forms

on Decemb et 22,1994. CCI again submitted ccÍain of the TSA forms on Dccember 30, 1994

(see Exhibit B).

I l. On Decembcr 30, 1994, CCI finally rcseivcd wrincn confirmation of the TSA's by

AT&T for two plans - Plans No. 2829 fÙÍ|d3l24. A copy of AT&T8 wrinen confirmation is

anached hc¡cto as Exhibit C.

3
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lZ. [n early fanuary, 1995, after receiving oral confirmation that all TSA's were in the

posscssion of AT&T, CCI received ,,welcoming Caus" from AT&Ts Accor¡¡rt Tenm (the former

Accourt Team of Winback), thcreby asknowledging the Account Team's recognition of the

acquisition of the ownership of ¡ll of thc plans by ccl p'rsuant ro the TSA's ccl hsd submitt€d'

13. Through my prior dealings with AT¿tT, I luve leamcd that AT&T's r¡suai practice

is to never provide written approval of rsA forms submittcd to it, arid that if no additional

inforurction is requested, thc trausfer of the sclling aggrcgator's (v/inbapk's) AT&T scrvice and

the responsibílity a¡rd credit for thc üafrrc of that aggregÊtors' çnd uscr customcrs to the buying

aggregator (CCÐ is considered accepted and complete' In fact, in my six years in dealing with

AT¿ÞT on this issue, I have never received written approval baEk from AT&T on any TSA - all

of which wer' approved. This *practic,€', is furttrer suppofted, and consistent with thc applicable

AT&T Transfer of Service form language, which provides that "this transfet or assignment will

become effestive on the rater of (date submiaed) or AT&Ts agrecmcnt in writing of the transfer

or assignment,,. which should bc pointcd out" has always been thc date submitted (unless

notification from AT&T othcnrisc witlrin l5 days of reccipt)'

14. By January 12,lggS,CCI had rcceived no information from AT&T rcjecting or

otherwise conditioning its acccptrrrce of the TSA's originally submitted by ccl on Decembsr 16,

1994.

15.Agnoñ¡¡trcrirtfo¡matiorrw¡u¡rEqucstedbyAT&TwithinthÊt5daysfollowiug

ccl,s submission of thc TSA forms on Dcccrnber 16,I assumcd, in accordance with AT&T'9

past busincss pnctice, a¡rd consistcnt with their t¡rift, that thc tsnsfer had been effccted as of

Dcccmber16,lgg4'thcdatethcywurcoriginallysubmitæd'

-4-
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16. Dr¡ing the week of January t, 1995, CCI received fi¡thcr indication that the

TSA,s had been formcrly proccssed wheu it received an invoicc from AT&T mailed to CCI as

thc Cr¡stomer, rcflcoting a credit owed CCI. This credit \r/as a rcsult of promotional monies owed

thç former ,,crrstomer of record" (Winback), a¡rd now belonged to CCI as a result of the sale by

winback of thc plans to ccl (see Exhibit D). cct subsequently rcccived these credits in the

form of check's frorn AT&T to CCI, datcd fanuary 30, 1995'

ÀT&Tr¡ lìcnlnd for ¡ fleoo¡it

17. concurrent with ccl's acquisition from winback of the Plans, ccl had been in

discussions with AT&T to obtain a ContrqÊt Tariffof its owr¡' AT&T, es a result of its

confidcntial discussions with ccl, was clearly awùc of the nature of ccl's br¡sineEs plani urd

understood that CCI was in thc market to acquire plans for thc purpose of combining thc trafhc

of small and medium size reselle¡s ínto a "nplv" Contract Tafiff with AT&T' to improvc thc

discor¡nts of the plans for the benefit of the "gloups" end-t¡sers.

It. on Jan¡ary 12,lggs,afrer numerous promises to rcturn phone calts and corrtinued

delays in responding to ccl's proposals, it bccame clear to ccl that AT&T had no real interest in

working towa¡d a contract Ta¡ifffor ccl. ccl tlerefore notified AT&T thât it h¡d no other

choicc but to look to a wholasale providcr to provide the scn'ices it had hoped to obtain from

AT&T,

19. On Jan'ary 13, 199i, CCI submittcd service o¡den to Public Service Enterprises

of PA,I¡c. (*PSE") to ptovision its accouats within PSE'g Contract Tafitr#516' thereby

providing dcepcr discounts to CCI's end'uscrs'

5
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ZO. On January 24,lggS,AT&T advised CCI thst none of the TSA's, including Plan

Nos. 2g29 and 3124 for which CcI had alrcady received verification of AT&T's wrincn

acceptance of the transfer of these Plans to ccl, would bc "approved" by ATILT until ccl

submitted a deposit to AT&T of $13,540,000.00. A copy of AT¡gTs deposit demand is attached

hereto as Exhibit E. AT&T based its demand for the deposit on the assertion that it necded "to

guarantee payment of the cþgcs for thc [Plans]" becausc CCI "was a start'uP company without

an established credit history aud ha[d] madc a sizable revenuc conmitment by orderi¡rg ltbe

Plansl." l¡l

zl. AT&T did not make its demand fot a deposit u¡tit five weeks after CCI had first

submincd the first set of TSA,s to trursfer the Plans, and thrce weeks afrer thc "no'action" period

under AT&Ts tariffwhich provides for automatic AT&T approval and acceptanse of TSA's in

such instances; rather ils requcst ca¡rre curiously only after CCI and AT&'T broke offdiscussions

dealing with CCI obtaining its own Contrast Tariff, and ten (10) days afrcr CCI submitted its

service orders to PSE.

22. CCI docs not r¡ndcrstand why AT&T would cvcn oonsider askiug for a deposit'

since CCI,s subsidiaries, Global Long Distancc Marketing, Inc. ("Global") and Nation¡l Telesis'

Ino. (,,National,,), are long timc customcrs of AT&T (Global has bcen an AT&T Cr¡stomet in

good standing sincc l9t9) with no racord of late payments and absolutely no proven history of

late paymentsto AT¡tT. Globet and National arc long timc sustomcrs of AT&T each of whose

financial responsibility is a nattcr of tpcord wiù AT&T'

23. As the parent corporation of Global and Netional, CCI is controllcd by the same

ownøship identical to thc owncrshiP of Global a¡rd Narional with whom AT&T has a

-6-
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long-standing business rclationship a¡rd succcssful history of busincss dealings in regard to

AT&T's servic¿s.

24. Under CCI's aggrcgation prog¡am, end userc of the t00 servioes aggregated a¡e billed

directly by AT¿T and charges a¡e collected by ATtgT directly from such end usÊß. In thc event

of any default in pa¡'roent by s¡t end r¡ser under its applicable Plan, AT&T may look first to CCI

as its post-transfer customef of record for all going-forward unpaid cnd uscr charges and to ccl

and Winback for dcfaults on charges incunçd prior to tronsfet of the Plaus. AT&T' pursuant to

its taritr(s), may also look to eithcr CCI and/or Winback for any "shortfalls" in meeting the

minimr¡¡n annual commitmcnt levels required under the tariff'

The CCITPSÍ' Tr4nrfcr¡

25. On January 13, 1995, PSE and CCI submitted written orde¡s to AT&T to transfcr

the t00 trafüc r¡nder all of the Pla¡s to the sredit of PSE, as customer of record undcr AT&Ts

Contact TariffS16. A copy of those written orders is attached hcrcto ss Exhibit F' The PurPose

of this traffic üa¡¡sfer ordcr was to effcct a dceper dìscount for CCI cnd'users through a fi¡Íher

consolidation of traffrc volume under the more favorable terms of the PSE Contract Tariff 516

than existcd under thc tariffte¡ms thcn covering thc Plans thernselves'

26. AT&T refused ùo accept the ransfer of the üaffic under the Plans to PSE's

contact Tariff 5 16. AT&T asscrtcd that ccl was not thc cr¡stomcr of rccord for thc Plans and

hence had no authority to older the transfer of thc traffic undcr thc Plans to PSE's contract Tariff

516. A copy of AT&Îs tra¡cfs refr¡sal is anaßhcd hereto as Erhibit G'

7
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21¡. CCI's request to transfer the traffrc it acquircd from Winback to PSE's Contact

Tarifr 516 resulted from an carlicr refusal of AT&T to act on a reguest for service from CCI'

CCI had rcqucsted that nT&T ptovide CCI \tith its own contract tsriff'

Zt, CCI's request for its own conhact ta¡iffwas based on its offer to provide AT&T

with $200,000,000.00 in traffic ovef a five (5) ycar period. This was to be accomplíshed tbrough

the marketing efforts of CCI's independent agents, the ma¡keting staffof oompanies CCI

acquired and direct sales. To make its rcquest all the mof.c attfaotive to AT&T, CCI had

indicated that approximately $100,000,000.00 of this traffic would have reprcsented new AT&T

traffic "won back" from AT&T's major compctitors, Morcover, CCI pointed out to AT&T that

the chargcs undcr the sontraot tariff ccl sought would hsve been billed by AT&T at highcr rates

than AT&T is currently billing to othe¡ customers reselling AT&Ts se¡t ices'

29. AT&T refused to seriously respond to ccl's rcquest to bc provided scrvicc

pursuant to a contract tariffof its ov.rn. CCI thercafter submined its ordcrs to PSE to have the

tra.ffrc it had purchased r¡nder the Winback Pla¡rs included within PSE s contract Tariff 516'

30. It is CCI,s understanding that CCI's rights to transfer the traffic rurdet the Plsns it

had acquired Ëom winback to psE,s contract Tariff5r6 ie provided for by AT&T TarifrF,c.c-

No,2, Scction 2.1 9,, A,

CCf 'r Continui¡g Í'ffo*t¡

3l. on January 30, 1995, in a ñ¡rther effortto obtain processing of its TsA's and

tra¡ufer of tmffic rcqucsts, and to fi¡rlher minimizp ccl's loss of efid-urcrr and agents, ccl,

puÉua¡rt to A1&T policy aad prroccdurcs recently enÊcted (Ja¡il¡ary l, 1995), submittcd to AT&T

¡'ÊlþL ¿l !5

t
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letters of agency executed by the original I'customers of reçord" for the Plans authorizing CCI to

act on their behalf with AT&T. &Ê Exhibit H'

j¡Z. Also on January 30, 1995, PSE submitted to AT&T orders executed by CCI as

agent for the original customeñ of record directing AT¡9T to move the t¡aftìc curtently sewed

r¡nder the Plans for inclusion unde¡ Contract Tarifr 516. SÊ9 Exhibit I'

33. CCI expressly informed AT&T that by submitting these lcttcrs of agency and

orders executcd by ccl ås agent that ccl did not acknowlcdge' exPfcssly or impticitly, thÂt it is

not the 
.customer of record' for the Plans or in any way withdraw or placc in abeyance the TSA's

associated with thc Plans to PSE for inclusion in contract Ta¡iff516'

34, Again on Janusry 30, 1995, CCI requestcd AT&T to Process the tansfer o¡ders

immcdiately.

CCI i¡ Sr¡ffcrine I¡rmedi¡te r4d lrreoarrble H¡rm

35. CCI will be ineperably harmed if the transfcrs requests for scrvice a¡c not honored

by AT&T. CCI is the successor in interest to the aggegation business its th'o subsidisries

crcatcd. CCI was creatcd to consolidatc the aggrcgation prograns of other aggregators like

\Uinback with CCI's own ag$Êgation programs conducted by its zubsidiaries' The incrcased

volu¡re of trafgc through consolidation provides the size required to maintain aggrgation in

today,s artiñcially crcEted hostile environmcnt, which many end-uscrs have come to lely on to

reduce thcir long distsnc.ç expcnditruer'

36. Acquisition of T/inback's EafIic is therefore cssential to ccl's business plan and

its long term success. Should that acquisition be delayed or denicd' CCI's busincss plan will

suffer a mortal blow. Thcte is no othcr aggrcgation Prog¡l¡n availablc for acquisition like that of

-9-
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winback's 15,000 cus¡tomef basc program. Morçover, there is no means by which ccl could

rcplicate the shccr numbcr of customefs by marketing itself to the open market' CCI is not

¡¡¡rlike any business which seeks to grow and strengthen its positiorr in the com¡nwrications

markcçlace by acquisition.

1¡7. fytq¡GÐver, the monctary value of CCI's damagcs a¡ç not rcadily calculable, as they

inolude signiñcant harm to CCI's goodwill and reputation with rcçect to its independent

cont?ctor sgeDts and the public, as well as thc continued loss of its end-usets' However' I

estimatethatCCIislosingatlcastS1,OOO,0OO'00permonth'alosswhichCClisnotcåpableof

absorbing without significant thrcat to the continued existence of its busincss'

ì\¿ L

Lany G. ShiPP

President
Combined ComPanics' Inc.

Subscribed and sworn to bcforc me

,rtir 4Jl day of FebruarY, 1995 ffiffi
tta^I

-10-
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PUBLIC SERVICE ENTERPRISES
OF PENNSYLVA.NIA, INC.
,lt OVEN STREET, PORTY FORT, PA. 18704

January L3, 1994 PHONE 7r7 /287-316r

Mrs. Ann Anderson
Minneapolis Fron End Cenær
10th Floor
Minneapolis, MN 55402-3233

Dear A¡m:

Please find a properly executed AT&T Tra¡ufer of Senrice Agreemeots (TSA) to move ali the

end-user locations, except the 181 account numbet and 131 lead account number into PSE's CT
516 (CSTP/R\¡PP PIaa ID # 003690).

The individual plans should each receive their own bill group as listed below:

Plan ID #
001351
002828
0015t3
003124
002430
003663
00346t
ñ3524
002829

Rcoort Grouo

-

Report Group Name
ccl001
ccI002
ccI003
ccI004
cc1005
cc1006
cc1007
ccI00t
ccI009

03t
039
040
041
a2
043
u4
045
M6

This order is solely to move the locations associated with these plans and not intended to in any

way ro discoudnue the plans.

Sincerely,

Sara B. Petrigrew

\SBP

Enclosures
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110,9035 P. ?0/?6

t riI1

h

I ?

lrensfer of Sc¡vlcc
Agrêc¡€nt anð Notltlcatlon

ûtl ¡ hereby
( r¡¡er Cu Ëo¡¡er

håÈ ÀÍl&t transtcr or aarlgn ¡ervlce tor Account/t/ æo æ35
rcquest b

Nu¡bcr ( g ) lto¡ Ò

Èo

fgrner Cugtoßcs uttdgrttandt rnd agrcer t'hat thi¡ trenefer or
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1 

INTRODUCTION 

Defendant AT&T Corp. (“AT&T”) submits this brief opposing Plaintiffs’ 

motion to lift the stay. Plaintiffs moved for the same relief a year ago, complaining 

of agency delay and arguing that any decision on the referred issue by the Federal 

Communications Commission (“FCC”) would be moot. Denying that motion based 

on the law of the case doctrine, this Court “strongly suggested” that Plaintiffs 

petition for mandamus to compel a ruling from the FCC. 3/18/15 Hrg. Tr. at 28-31 

(Certification of Richard H. Brown (“Brown Cert.”), Ex. 1). Plaintiffs never did so. 

Instead, they moved to suspend the FCC proceedings—after the agency announced 

that a draft decision is “on circulation” to the full Commission.1 Having ignored its 

advice, Plaintiffs now burden this Court with yet another motion to lift the stay. 

Once again, they identify no previously unavailable evidence or change in the law 

that justifies deviating from the law of the case. 

To the contrary, Plaintiffs repeat the same mootness argument that this Court 

rejected last year, then invent a new one based on a nine year-old FCC scheduling 

order. In that 2007 Order, the FCC (1) acknowledged that Judge Bassler had 

directed Plaintiffs to obtain an interpretation of all obligations in § 2.1.8 of 

1 See FCC, Items on Circulation, available at https://transition.fcc.gov/fcc-
bin/circ_items.cgi (last visited Mar. 21, 2016).  
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AT&T’s tariff, (2) stated that its “goal” was “to assist the referring court,” and (3) 

rebuffed Plaintiffs’ attempt to expand the proceeding beyond the § 2.1.8 issue.2 Yet 

Plaintiffs now claim that the FCC actually rebuffed Judge Bassler and “eliminated 

all AT&T’s 2.1.8 defenses as outside the scope of the case.” Pls. Br. at 5. This 

claim cannot be reconciled with the plain terms of the 2007 FCC Order, Plaintiffs’ 

conduct since 2007, or the fact that a draft decision in the referral proceeding is on 

circulation. Unsupported hearsay conversations with FCC staff, see Certification of 

Alfonse Inga [Dkt. No. 188-12] (“Inga Cert.”) at ¶¶ 2-3, cannot establish 

otherwise.  

Plaintiffs also claim that a 20-year old decision by Judge Politan resolved  

the relevant issues in this case and that “the Third Circuit in 1996 referred a non 

controversy” to the FCC. Pls. Br. at 10 (capitalization and emphasis changed). That 

claim is also baseless. In his 1996 decision, Judge Politan himself left his referral 

in place, and a preliminary injunction is not a dispositive ruling in any event. 

At bottom, the thrust of virtually all of Plaintiffs’ arguments is that no 

tribunal should decide the meaning of “all obligations” in § 2.1.8—not the FCC or 

this Court—because, in their view, this issue is a “red herring” that is not part of 

2 Order Extending Pleading Cycle in the 2006 Declaratory Ruling Proceeding at 
¶¶ 2-3 (rel. Jan. 12, 2007) (the “2007 FCC Order”) (Brown Cert., Ex. 2). 
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the case. Judge Bassler rejected this contention nearly 10 years ago, and none of 

Plaintiffs’ arguments, or their scurrilous attacks on AT&T and its counsel, provides 

a basis for overturning Judge Bassler’s prior ruling. Indeed, because a decision is 

on circulation at the agency, reopening the case now would not be “a wise course 

of action,” 3/18/15 Hrg. Tr. at 30 (Brown Cert., Ex. 1), as it runs a very real risk of 

inconsistent judgments. 

After setting forth the relevant background facts, AT&T explains why 

various procedural defects independently justify rejection of Plaintiffs’ motion; 

why none of Plaintiffs’ claims justifies lifting the stay; and why Plaintiffs’ requests 

for relief on the underlying merits are groundless. 

BACKGROUND 

A. The District Court’s Initial Primary Jurisdiction Referral 

As AT&T has previously explained, see AT&T Corp.’s Br. In Opp. to Pls.’ 

Mot. to Lift Stay and For Partial Summ. J. at 10 [Dkt. No. 171] (“AT&T 2015 

Opp.”) (Brown Cert., Ex. 3), this case arose in 1995, when Plaintiffs proposed a 

two-step transfer of their WATS services.3 Plaintiffs proposed that (1) they would 

3 In the 1990s, AT&T provided inbound Wide Area Telecommunication Service 
(“WATS”), commonly known as 800 service, under AT&T FCC Tariff No. 2. 
Under this tariff, AT&T provided discounts to customers who committed to certain 
traffic volumes for a specified period of time. If the revenue commitments were 
not met, the customer had to pay “shortfall” charges to make up the difference. 
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transfer their plans (with the associated traffic) to Combined Companies Inc. 

(“CCI”), and (2) CCI would transfer all of the revenue producing phone numbers 

and virtually all of the traffic associated with those plans, but not the plans or the 

obligations to pay shortfall and termination liabilities under the plans, to Public 

Service Enterprises of Pennsylvania (“PSE”). See Opinion and Order, Docket No. 

96-20 (Oct. 17, 2003) (the “2003 FCC Order”) at ¶ 10 (Brown Cert., Ex. 4). 

AT&T declined to process the proposed transfer. With respect to the second 

step, AT&T believed there was a substantial risk that the “traffic only” transfer 

would result in CCI not having sufficient revenue to meet any shortfall and 

termination liabilities it incurred. See id. ¶ 4 n.26. AT&T further explained that, 

pursuant to § 2.1.8 of the tariff, it “refused to permit the transfer precisely because 

PSE, the ‘new’ customer in the transfer, did not assume ‘all of the obligations’ of 

the ‘old’ customer, CCI” and that “Plaintiffs’ effort to make the clear tariff 

language ‘all the obligations,’ mean something less than ‘all’ [was] pure 

sophistry.” See AT&T’s 3/30/95 Post-Hrg. Br. at 7-8 (quoting AT&T FCC Tariff 

No. 2, § 2.1.8) (Brown Cert., Ex. 5). 

Plaintiffs sued to compel AT&T to execute the transfer requests. On May 

19, 1995, Judge Politan found that the request to transfer the traffic from CCI to 

PSE (the second step) presented tariff construction issues within the primary 

jurisdiction of the FCC. 5/19/95 Op. [Dkt. 32] at 15, Order [Dkt. 33] at 2 (Brown 
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Cert., Ex. 6). He referred “the issue of The transfer of the aforesaid plans and/or 

their traffic as between [CCI] and [PSE] and its compliance or not with the terms 

of the governing tariff.” Order [Dkt. 33] at 2. 

B. The Third Circuit’s Decision 

Plaintiffs sought reconsideration of Judge Politan’s May 19, 1995 decision, 

arguing that AT&T had not diligently pursued the referred questions at the FCC. 

(Brown Cert., ¶3).4 Judge Politan did not reconsider the correctness of his earlier 

primary jurisdiction referral, but he issued a preliminary injunction requiring 

AT&T to transfer the traffic from CCI to PSE pending the FCC’s ruling on the 

referred matters, on the ground that AT&T had not pursued the issue at the FCC. 

3/5/96 Op. at 21 [Dkt. No. 54] (Brown Cert., Ex. 7). 

On appeal, the Third Circuit reversed. It recognized that “AT&T objected to 

the proposal because the plaintiffs did not intend to transfer their potential liability 

for shortfall and termination charges, which form part of their contracts with 

AT&T.” Combined Co. v. AT&T Corp., No. 96-5185, at 2 (3d Cir. May 31, 1996) 

(Brown Cert., Ex. 8). Having properly referred the tariff interpretation issue to the 

FCC, the Third Circuit held, it was improper to prejudge the outcome of the 

4 Plaintiffs had relied on the FCC to adjudicate the tariff interpretation issues in the 
context of an AT&T filing to revise portions of Tariff No. 2. Plaintiffs moved to 
reconsider the May 1995 decision after AT&T withdrew its proposed revision. 
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referral. Id. at 7. The court held that it was incumbent on Plaintiffs to institute 

appropriate proceedings at the FCC. Id. at 7-8. 

C. The October2003 FCC Decision 

In July 1996, Plaintiffs filed a petition with the FCC, arguing among other 

things that § 2.1.8 did not allow AT&T to refuse to process the proposed CCI/PSE 

transfer. See 7/15/96 Joint Pet. at 17-26 (Brown Cert., Ex. 9). AT&T explained that 

it objected to the CCI/PSE transfer “[p]recisely because the proposed CCI-to-PSE 

transaction was artificially structured to enable Petitioners to evade shortfall or 

termination liabilities,” and that, as a result, the “proposed transfer was (i) not 

authorized under the transfer provisions of AT&T’s tariff (Section 2.1.8); and (ii) a 

violation of the antifraud provisions of the tariff (Section 2.2.4).” Comments of 

AT&T Corp. in Opp. to Joint Pet. at 13-14 (“1996 AT&T Cmts.”) (Brown Cert., 

Ex. 10).5

5 This Court later entered a stay pending a ruling by the FCC. 3/12/97 Order 
(Brown Cert., Ex. 11). Also in 1997, Plaintiffs filed a Supplemental Complaint 
asserting that AT&T had discriminated against them by not giving them a more 
favorable contract tariff and by allegedly allowing others to make the same type of 
transfers that AT&T had refused to process for them (the “discrimination” claim), 
and that AT&T had improperly imposed shortfall charges on CCI’s end-users in 
1996 (the “shortfall infliction” claim). 3/4/97 Suppl. Compl. (Brown Cert., Ex. 12).  
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In 2003, the FCC held that § 2.1.8 did not apply to the “traffic-only” transfer 

from CCI to PSE and thus did not prohibit that transfer.6 The FCC concluded that 

AT&T had conceded that the term “WATS” meant only the underlying CSTP-II 

plans themselves, not the traffic, and that § 2.1.8 therefore governed only a transfer 

of plans, not a transfer of traffic. Id. The FCC also ruled that AT&T could not 

prohibit the transaction under the tariff’s “fraudulent use” provision. Id. at ¶¶ 10-

13. 

D. The January 2005 D.C. Circuit Decision 

On appeal, the D.C. Circuit held that § 2.1.8 did apply to traffic transfers, 

and that AT&T had not conceded otherwise. AT&T Corp. v. FCC, 394 F.3d 933, 

937- 39 (D.C. Cir. 2005). The court explained that it would “eviscerate[]” the 

acknowledged purpose of § 2.1.8, to allow PSE to acquire “nearly all services--all 

the benefits--associated with [the] CSTP II plans” and to leave behind “CCI’s 

obligations--the burdens under the plans.” Id. at 938. Noting Plaintiffs’ assertion 

that the only obligations that have to be assumed are the outstanding indebtedness 

and the unexpired portions of any applicable minimum service period, the D.C. 

Circuit declined to decide whether the enumeration of these two obligations 

6 See 2003 FCC Order at ¶ 13 (Brown Cert., Ex. 4). 
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affected the “requirement that new customers assume ‘all obligations of the former 

Customer.’” Id. at 939 n.2. 

E. This Court Denies Plaintiffs’ Efforts in 2005-2007 to Lift The Stay 

After the D.C. Circuit’s decision, Plaintiffs filed a series of certifications in 

this Court from Mr. Inga and later a motion to lift the stay, which argued, among 

other things, that the FCC had resolved the “all obligations” issue in Plaintiffs’ 

favor and the issue was in all events a “red herring” and “bogus.”7 After briefing 

and oral argument, Judge Bassler refused to lift the stay and ruled that the FCC had 

not determined whether PSE had to assume shortfall and termination commitments 

under § 2.1.8 because “it had already determined that § 2.1.8 did not apply” to the 

proposed transfer.8 Judge Bassler also denied Plaintiffs’ request for re-argument, 

explaining again “that the FCC did not determine what obligations should transfer 

under § 2.1.8 in its October 2003 Opinion, because the FCC found that § 2.1.8 did 

not even apply to the [CCI/PSE] transaction.”9  After Judge Bassler retired, 

Plaintiffs sought reconsideration, which this Court denied. See 6/19/07 Order [Dkt. 

165] (Brown Cert., Ex. 17). 

7 See 5/31/05 Br. in Supp. Mot. to Lift Stay [Dkt. 125-6] at 9, 11-12 (Brown Cert., 
Ex. 13); Pls. 6/27/05 Ltr. Br. [Dkt. 128] at 10-12 (Brown Cert., Ex. 14). 
8 See 6/1/06 Op. [Dkt. 146] at 14 n.5 (Brown Cert., Ex. 15). 
9 See 8/7/06 Ltr. Order [Dkt. 161] at 3 (Brown Cert. Ex. 16). 
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F. The Second FCC Proceeding 

Plaintiffs filed a declaratory ruling petition with the FCC in September 2006, 

in which they asked the FCC to resolve not only the “all obligations” issue, but 

also the discrimination and “shortfall infliction” claims asserted in their 

Supplemental Complaint. After AT&T objected that the latter two issues had not 

been referred, Plaintiffs sought an extension of time so they could determine 

“whether the District Court wants just the traffic only transfer issue resolved or all 

other issues.” See 12/29/06 Req. for Ext., ¶ 11 (Brown Cert., Ex. 18).  

The FCC promptly rebuffed this effort to expand the proceedings beyond the 

scope of § 2.1.8. It issued an order stating that Judge Bassler’s order did: 

[N]ot expand the scope of the issue previously presented. Rather, we have 
been asked to interpret the scope of § 2.1.8 of AT&T’s Tariff No. 2, a matter 
already extensively briefed by the parties. Accordingly, we will not extend 
the reply comment period in this proceeding to await further direction from 
the district court. We grant a brief extension to the parties to file reply 
comments, which should be informed by this reminder as to the scope of the 
matter presented here. 

See 2007 FCC Order, ¶ 3 (emphasis added) (footnotes omitted) (Brown Cert., Ex. 

2).  

Plaintiffs understood that this order did not moot Judge Bassler’s referral on 

the scope of § 2.1.8. Three weeks later, they filed lengthy arguments about § 2.1.8, 

Case 2:95-cv-00908-SDW-SCM   Document 191   Filed 03/21/16   Page 13 of 43 PageID: 2936



10 

and did so in numerous subsequent filings.10 They also understood what the 2007 

FCC Order did mean—the FCC would not consider issues other than the meaning 

of § 2.1.8. Plaintiffs therefore repeatedly sought reconsideration of the order. Pls. 

2/8/07, 2/15/07, and 2/26/07 Reqs. for Recons. (Brown Cert., Exs. 21, 22, & 23). 

G. Plaintiffs’ December 2014 Motion to Lift Stay 

In December 2014, Plaintiffs asked the FCC to temporarily suspend its 

proceeding, claiming that an FCC ruling on § 2.1.8 would have prospective effect 

only and that the referral was thus moot. 12/10/14 Req. for Temporary Suspension 

(Brown Cert., Ex. 24). Plaintiffs claimed that FCC staff had “confirmed” Plaintiffs’ 

realization that the case was moot. Id. at 1. But in emails, the FCC staff person 

explained that she had merely provided background information on how agency 

rules worked, and that she was “not answering a question specific to the facts of 

your case or providing legal advice, nor am I providing a statement on behalf of 

the Commission.” 12/10/14 email chain at 4 (Brown Cert., Ex. 25).  

Nevertheless, Plaintiffs filed a motion with this Court to lift the stay. They 

claimed that “the question of which obligations are assumed on traffic transfers 

without the plan ha[d] already been answered” by the FCC “and there [wa]s no 

10 See Pls. 1/31/07 Reply Comments (Brown Cert., Ex. 19); see, e.g., Pls. 5/17/07 
Summ. Decision, WC Docket No. 06-210 (posted May 18, 2007), available at  
http://apps.fcc.gov/ecfs/comment/view.action?id=5514563956 (last retrieved Mar. 
21, 2016) ; Pls. 9/7/07 Summ. Decision (Brown Cert., Ex. 20). 
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reason to wait indefinitely for the FCC to revisit this issue.” Pls. 12/15/14 Br. to 

Lift Stay [Dkt. 166] at 23 (Brown Cert., Ex. 26). They also claimed that, if the 

FCC ruled for AT&T in the referral proceeding, that ruling “would have 

prospective application only.” Id. at 24 n.9; see also 3/18/15 Hrg. Tr. at 7, 11 

(Brown Cert, Ex. 1). 

In its opposition, AT&T explained that Judge Bassler had properly 

concluded that the referred question had not yet been resolved by the FCC, and that 

nothing had changed to call into question his prior ruling. This Court agreed, and 

denied Plaintiffs’ motion. 3/18/15 Hrg. Tr. at 31 (Brown Cert., Ex. 1). The Court 

specifically noted that it was “not convinced” by Plaintiffs’ mootness argument, id.

at 29, and it “strongly suggest[ed]” that Plaintiffs file a mandamus petition to 

compel the FCC to rule on the referred tariff issue. Id. at 30-31. 

H. Developments Since The March 2015 Decision 

Plaintiffs never sought mandamus. Instead, they claim that they advised the 

FCC of the Court’s suggestion, and FCC staff told them to review the 2007 FCC 

Order. Pls. Br. at 5. Based on that review, Plaintiffs assert that they discovered (yet 

again) that Judge Bassler’s referral is moot. Id. at 5-8. They further claim that FCC 

staff “confirmed” this view, id. at 6, however they provide no substantiation for 

this claim. Instead, Mr. Inga describes his interpretation of the 2007 FCC Order, 

Inga Cert., ¶ 2, but does not state under oath that anyone at the FCC confirmed that 
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interpretation. Moreover, the FCC staff person who allegedly confirmed Plaintiffs’ 

reading of the 2007 FCC Order, see id., is the same person who previously 

declined to answer questions specific to Plaintiffs’ case or provide them with legal 

advice. 12/10/14 email chain (Brown Cert., Ex. 25).11

While purporting to rely on hearsay confirmation from FCC staff, Plaintiffs 

do not mention that, on November 2, 2015, the FCC posted on its website notice 

that a decision with regard to this matter was on circulation among the 

Commissioners. Moreover, just a week after telling this Court that the referral from 

Judge Bassler was moot, Plaintiffs filed new requests with the FCC asking it to 

decide, in addition to the 2006 referral from Judge Bassler, four other issues, all of 

which pertain to § 2.1.8 and/or the movement of traffic without the plan. See Pls. 

3/4/16 Filing (Brown Cert., Ex. 31). 

11 Mr. Inga’s email exchanges with FCC staff after this Court’s ruling in March 
2015 indicate that FCC staff took the same position again. On April 8, 2015, Mr. 
Inga set forth his interpretation and asked staff “[i]s this what the Jan 12th 2007 
FCC order is stating? I know the answer is yes but I need to hear it from the FCC.” 
See 4/8/15 email (Brown Cert., Ex. 27).  Three days later, he told AT&T counsel 
that FCC staff would conduct a conference call “and explicitly detail for AT&T 
how the FCC’s Jan 12th 2007 Order is to be understood.” See 4/11/15email chain at 
1 (Brown Cert., Ex. 28). Six days later, he stated that Plaintiffs had “asked the FCC 
staff to look at” their interpretation and were expecting “an exact clarification” 
from FCC staff on Monday, April 20.   See 4/17/15 email (Brown Cert., Ex. 29).  
On April 20, the FCC staff person wrote that she “cannot participate in a call such 
as that described” in Mr. Inga’s email of April 11. See 4/20/15 email chain (Brown 
Cert., Ex. 30). 
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ARGUMENT 

Plaintiffs’ latest motion to lift the stay should be denied for a variety of 

reasons. First, its blatant procedural defects independently mandate denial. Second, 

none of Plaintiffs’ arguments justifies the relief they seek. Their only “new” 

argument is a baseless claim that, in 2007, the FCC ruled that Judge Bassler’s 

referral was moot—a ruling Plaintiffs somehow overlooked for nine years, and that 

is flatly belied by the language of the Order itself and the agency’s notice several 

months ago that an order resolving the matter is “on circulation.” The remainder of 

their motion (1) recycles a hodgepodge of arguments previously raised; (2) makes 

baseless accusations against AT&T’s counsel; and (3) makes an unsupported 

request that the Court award unspecified summary relief and proceed to damages. 

I. PLAINTIFFS’ MOTION SHOULD BE DENIED BASED ON ITS 
BLATANT PROCEDURAL DEFECTS.  

Plaintiffs’ motion can be denied based on clear procedural defects in their 

supporting papers. Under Local Civil Rule 7.2 (a), affidavits, declarations, and 

certifications “shall be restricted to statements of fact within the personal 

knowledge of the signatory” and “[a]rgument of the facts and law shall not be 

contained in such documents.” Violation of these restrictions subject the signatory 

to censure, sanctions, or both, and Courts will disregard any such statements. Id.  
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Mr. Inga’s Certification [Dkt. 188-12] violates these rules. It is replete with 

legal and factual arguments. See, e.g., Inga Cert., ¶ 13 (the D.C. Circuit “misread 

the traffic language”); id. at ¶ 17 (“Judge Roberts again misstates the tariff”). 

Moreover, Plaintiffs submit a hodgepodge of exhibits that are not authenticated. 

The Court should ignore these improper submissions.

Relatedly, Plaintiffs seek relief from the law of the case, yet they never 

mention the standard for such relief, much less purport to satisfy it. They likewise 

seek what amounts to partial summary judgment on the issue of liability, yet their 

papers include no statement of undisputed materials facts, no recitation of the 

relevant legal standard, and no explanation for why that satisfy that standard. 

Finally, their brief is not signed by counsel and thus does not comport with Fed. R. 

Civ. P. 11. 

When Plaintiffs’ prior counsel, Mr. Arleo, moved to withdraw, AT&T noted 

that Plaintiffs are corporations that must be represented by an attorney. The various 

procedural defects and omissions noted above suggest that Plaintiffs seek to skirt 

that rule. In all events, these defects warrant denial of the motion. 

II. JUDGE BASSLER’S REFERAL IS NOT MOOT. 

Last year, this Court rejected Plaintiffs’ claim that Judge Bassler’s referral 

was moot because an FCC interpretation of § 2.1.8 would have prospective effect 

only. 3/18/15 Hrg. Tr. at 29 (Brown Cert., Ex. 1). Undeterred, they repeat that 
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mootness claim again,12 as well as new mootness claims that likewise have no 

merit.  

A. Plaintiffs’ Contention That The FCC Deemed The Referral Moot 
Nine Years Ago Is Baseless 

Plaintiffs claim that the FCC determined—over nine years ago, in an order 

addressing a request for an extension of time—that Judge Bassler’s referral was 

moot. This claim is based on two premises: (1) that the FCC determined, in 2003, 

that the original referral concerned only AT&T’s fraudulent use defense under 

§ 2.2.4, and (2) that in 2007, the FCC declined to expand the scope of the referral 

to include any § 2.1.8 issues. Pls. Br. at 5. Both premises rest on patently 

implausible readings of the FCC’s orders. 

1. The FCC Did Not Rule In 2003 That AT&T’s Sole Defense 
Was Fraudulent Use Under § 2.2.4 Of Its Tariff. 

To establish the first premise of their claim, Plaintiffs quote paragraph 13 of 

the 2003 FCC Order. See Pls. Br. at 5. There, the FCC concluded that AT&T did 

not act in accordance with the “fraudulent use” provisions of its tariff, and then 

stated that “AT&T does not rely upon any other provisions of its tariff to justify its 

conduct.” 2003 FCC Order, ¶ 13 (Brown Cert., Ex. 4). Plaintiffs read the latter 

sentence “to explicitly state that the scope of the Third Circuit Referral was 

12 See Pls. Br. at 13 n.6, 26. 
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fraudulent use under 2.2.4.” Pls. Br. at 7. They further claim that, when the FCC 

declined to expand the scope of the referral proceeding in 2007, it “eliminated all 

AT&T’s 2.1.8 defenses as outside the scope of the case.” Id. at 5; see also id. (FCC 

has not issued a decision “because the 2006 referral [by Judge Bassler] on 

obligation issues ‘did not expand the scope’ of the original referral by the Third 

Circuit on AT&T’s sole defense of fraudulent use under a different tariff section 

2.2.4” (emphasis added)); id. at 7 (“it would be totally inconsistent for the FCC in 

its 2003 Order to explicitly state that the scope of the Third Circuit Referral was 

fraudulent use under 2.2.4 and then release an Order in 2007 and say the scope of 

the case was about which obligations transfer under section 2.1.8”).  

This purported reading of the 2003 FCC Order is frivolous. The original 

referral was indisputably not limited to AT&T’s fraudulent use defense or § 2.2.4. 

Judge Politan’s referral phrased the issue as “whether section 2.1.8 permits an 

aggregator to transfer traffic under a plan without transferring the plan itself.” 

5/19/95 Op. at 15 [Dkt. 32] (emphasis added) (Brown Cert., Ex. 6). Moreover, 

AT&T argued to the FCC that the proposed CCI/PSE transfer “was (i) not 

authorized under the transfer provisions of AT&T’s tariff (Section 2.1.8); and (ii) a 

violation of the antifraud provisions of the tariff (Section 2.2.4).” 1996 AT&T 

Cmts. at 14 (emphasis added) (Brown Cert., Ex. 10). In fact, it was only after 

rejecting both the § 2.2.4 and the § 2.1.8 defenses, id. at ¶¶ 8-9, 11-12, that the 
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Commission stated that AT&T did not “rely upon any other provisions of its 

tariff.” Id. at ¶ 13. 

The latter statement, therefore, cannot possibly be understood to mean that 

the original referral was limited to a fraudulent use defense. The fact that AT&T 

appealed the FCC’s interpretation of § 2.1.8 to the D.C. Circuit—and prevailed—

forecloses any such claim. 

2. The FCC Did Not Rule In 2007 That Judge Bassler’s 
Referral Was Beyond The Scope Of The Original Referral 
Or Moot. 

Plaintiffs’ reading of the 2007 FCC Order is equally untenable. In 

December 2006, Plaintiffs agreed that the meaning of § 2.1.8 was properly before 

the FCC; indeed, they had briefed the issue extensively. When AT&T objected to 

their efforts to raise additional issues, Plaintiffs sought an extension of time for 

their reply comments so they could ask this Court “whether [it] wants just the 

traffic only transfer issue resolved or all other issues.” 12/29/06 Req. for Ext. at 

¶ 11 (Brown Cert. Ex. 18).  

The FCC rejected that request, stating that it would “not extend the reply 

comment period in this proceeding to await further direction from the district 

court.” 2007 FCC Order, ¶ 3 (Brown Cert., Ex. 2). After recounting the history of 

its 2003 ruling and the D.C. Circuit decision, the FCC stated that Judge Bassler had 

“directed the Inga Companies to ‘initiate an administrative proceeding to resolve 
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the issue of precisely which obligations should have been transferred under § 2.1.8

of AT&T’s Tariff No. 2 as well as any other issues left open by the D.C. Circuit’s 

Opinion.’” Id. at ¶ 2 (emphasis added). Noting that its “goal” was “to assist the 

referring court,” the FCC stated that the district court did “not expand the scope of 

the issue previously presented. Rather, we have been asked to interpret the scope of 

section 2.1.8 of AT&T’s Tariff No. 2, a matter already extensively briefed by the 

parties.” Id. at ¶ 3 (emphasis added) (footnotes omitted).  

Thus, the FCC rebuffed Plaintiffs’ efforts to expand the scope of the 

referral,13 and made clear that it would decide the § 2.1.8 issue that Judge Bassler 

had instructed Plaintiffs to have resolved. The Order says nothing about § 2.2.4 or 

fraudulent use, and nowhere states that the referral is limited to that defense. By 

stating that it had “been asked to interpret” § 2.1.8, and that its “goal” was “to 

assist the referring court,” id. ¶ 3, the FCC was plainly not refusing to provide the 

interpretation Judge Bassler had directed Plaintiffs to obtain. Further, if the FCC 

had deemed the referral moot, it surely would have said so directly and terminated 

13 Indeed, that is how Plaintiffs understood the Order. See 3/30/07 letter of Frank P. 
Arleo to the Court at 7-10 (noting that the January 2007 order “stat[ed] that the 
shortfall and discrimination issues were not specifically referred to the FCC” and 
asking the Court to enter a supplemental referral) (Brown Cert., Ex. 32). 
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the proceeding immediately. Instead, it provided time for the submission of reply 

briefs, and allowed the parties to litigate the matter for years afterwards.  

Undaunted, Plaintiffs claim that, “if Judge Bassler’s referral on which 

obligations transfer was actually within the scope of the case any Judge would 

certainly know that the FCC would not list for counsels at fn 13 where they could 

find the answers to the pending referral!” Pls. Br. at 6 (emphasis omitted). But the 

first two briefs cited in footnote 13 are Plaintiffs’ 2006 petition initiating the 

referral on § 2.1.8 as Judge Bassler had ordered, and AT&T’s Comments in 

response, which disputed Plaintiffs’ interpretation of that provision; other 

documents listed were filed in the original referral. Footnote 13 of the 2007 FCC 

Order thus simply illustrates that the scope of § 2.1.8 had already been 

“extensively briefed”; it nowhere indicates that the issue was somehow outside the 

scope of the referral or moot. 

Plaintiffs also try to alter the clear meaning of the Order based on alleged 

statements by FCC staff. As noted earlier, however, Plaintiffs provide no evidence 

that any such statements were actually made. In all events, the FCC “speaks 

officially only through its decisions.” Joseph K. Lautieri, 14 FCC Rcd 8796, 8796 

(1999); see also MD/DC/DE Broadcasters Ass’n v. FCC, 253 F.3d 732, (D.C. Cir. 

1999) (FCC “speaks through its orders, not through counsel’s filings). Indeed, FCC 
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staff had made that very point to Mr. Inga in 2014. 12/10/14 email chain (Brown 

Cert. Ex. 25). 

Plaintiffs themselves plainly understood that the 2007 FCC Order did not

moot the § 2.1.8 issues. They filed extensive arguments about § 2.1.8 just three 

weeks later, and continued to do so in numerous subsequent filings for years 

afterwards.14 And if the FCC had deemed the referral moot over nine years ago, it 

presumably would not be circulating a draft order among the Commissioners.  

B. Plaintiffs’ “Statute Of Limitations” Theory Of Mootness Is 
Groundless. 

Searching for mootness everywhere, Plaintiffs also purport to find it in 

AT&T’s alleged failure to adhere to the 15-day “statute of limitations” in § 2.1.8. 

Pls. Br. at 24. In fact, AT&T declined in writing to acknowledge the CCI/PSE 

transfer within 15 days.15 Moreover, this entire claim misreads § 2.1.8. 

That provision allowed transfers if (1) the customer of record “requests in 

writing” that AT&T make a transfer or assignment to the new customer, (2) the 

14 See supra at 10 n.10. 
15 See 1/23/95 letter from M. Bloch, Esq. to C. Boothby, Esq. (Brown Cert., Ex. 
33). Plaintiffs claim that this letter is an untimely objection to the transfer from 
Plaintiffs to CCI. Pls. Br. at 24. But the letter states that “CCI must first establish 
service with AT&T” and that, “[a]fter that point, the CCI-to-PSE transfer . . . could 
be effectuated.” 1/23/95 letter from M. Bloch, Esq. to C. Boothby, Esq. (Brown 
Cert., Ex. 33). 
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new customer “notifies [AT&T] in writing that it agrees to assume all obligations

of the former Customer at the time of transfer or assignment,” and (3) “within 15 

days of receipt of notification,” AT&T “acknowledges the transfer or assignment 

in writing.” AT&T Tariff No. 2  § 2.1.8.A-C (emphases added) (Brown Cert., Ex. 

34). Thus, the 15-day notice period did not begin until a “new” customer  notified 

AT&T in writing that it was agreeing to assume all obligations of the “former” 

customer. Because PSE did not notify AT&T in writing that it was assuming CCI’s 

obligations for shortfall and early termination liabilities, AT&T had no obligation 

to acknowledge the transfer within 15 days. 

Moreover, the 15-day window simply placed a commercially reasonable 

time limit on AT&T’s ability to delay implementation of a valid transfer. If AT&T 

failed to provide the written notice in 15 days, this third condition (AT&T’s 

written acknowledgement) would cease to exist. Thus, after 15 days, AT&T could 

not rely on its own failure to acknowledge the transfer in writing as a ground for 

denying the transfer. The expiration of the 15-day period, however, had no effect 

on the other two conditions. If either of those conditions was not satisfied, AT&T 

was not obligated to process the transfer.16

16 For subsection C to be a “statute of limitations,” it would have had to state that, 
“notwithstanding the foregoing requirements, AT&T shall process all transfers of 
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Finally, Plaintiffs’ mistaken “statute of limitations” theory is not new—it has 

been briefed before the FCC since 2006. Nor is it based on previously unavailable 

evidence. To the contrary, it is based on the tariff provision at the heart of the case 

since its beginning. This argument thus provides no basis for lifting the stay. 

III. PLAINTIFFS’ OTHER ARGUMENTS PROVIDE NO BASIS FOR 
LIFTING THE STAY 

Beyond their groundless “mootness” theories, Plaintiffs raise a welter of 

other arguments. Plaintiffs have asserted many of these claims before in earlier 

motions to lift the stay, and several are mere variations of prior arguments. None 

provides a basis to lift the stay. 

A. Plaintiffs’ Section 2.1.8 “Hoax” Claim 

In connection with their mistaken theory that “AT&T’s sole defense in 1995 

was fraudulent use,” Pls. Br. at 3 (emphasis omitted), Plaintiffs also claim that the 

question of what obligations must be assumed on a traffic transfer is “all a hoax on 

Judge[] Bassler and this Court.” Id. This is simply a hyperbolic version of an 

argument raised nearly a decade ago before Judge Bassler, where Plaintiffs 

claimed that “[w]hich obligations were transferred on partial traffic transfers was 

never an issue prior to the DC Circuit,” and that “AT&T introduced its first bogus 

WATS unless it objects in writing within 15 days of receipt of notification of a 
transfer.” The second sentence of subsection C, however, said no such thing. 

Case 2:95-cv-00908-SDW-SCM   Document 191   Filed 03/21/16   Page 26 of 43 PageID: 2949



23 

‘no obligations’ were transferred defense to the DC Circuit.”17 Plaintiffs’ latest 

version of this groundless claim provides no basis for lifting the stay. 

Plaintiffs claim that AT&T initially agreed that § 2.1.8 applied only to the 

transfer of a plan, but not transfers of traffic without the plan. But AT&T objected 

to the proposed CCI/PSE transfer—which was structured to avoid transferring the 

entire plan—on the ground that this transfer violated § 2.1.8. In March 1995, 

AT&T expressly stated that it “refused to permit the [CCI/PSE] transfer precisely 

because PSE, the ‘new’ customer in the transfer did not assume ‘all of the 

obligations’ of the ‘old’ customer, CCI. See AT&T Tariff No. 2, § 2.1.8.” 3/30/95 

Post-Hrg. Br. at 7-8 (Brown Cert., Ex. 5). Similarly, in 1996, AT&T told the FCC 

that § 2.1.8 requires a new customer to confirm “in writing that it ‘agrees to 

assume all obligations of the former Customer at the time of transfer or 

assignment,’” and that, because PSE’s transmittal letter had “declin[ed] to assume 

all obligations of the former Customer …, the proposed transfer, on its face, 

violated the terms of Section 2.1.8.” 1996 AT&T Cmts. at 10-11 (Brown Cert., Ex. 

10). And the D.C. Circuit recognized that AT&T “balked at” the CCI/PSE transfer, 

because it “maintained that Section 2.1.8 applied to the transaction, and that PSE 

17 Pls. May 11, 2006 Letter Br. [Dkt. 141] at 2 (Brown Cert., Ex. 35) 
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thus had to assume CCI’s obligations in order for the transfer to go through.” 

AT&T Corp., 394 F.3d at 935. 

To support their contention that AT&T “conceded that plan obligations do 

not transfer on a traffic only transfer,” Pls. Br. at 11, Plaintiffs cite the language of 

Judge Politan’s 1995 opinion—i.e., “‘whether section 2.1.8 [of AT&T’s Tariff 

FCC No. 2] permits an aggregator to transfer traffic under a [tariffed] plan without 

transferring the plan itself.’” Id. at 11 n.2 (quoting 2007 FCC Order at ¶ 2 (Brown 

Cert., Ex. 2)) (emphasis Plaintiffs’). This argument invites the same error that the 

FCC made in its 2003 decision. As the D.C. Circuit explained, “AT&T did not 

concede the inapplicability of Section 2.1.8 to transfers of traffic only. Indeed, had 

AT&T been willing to make such a concession, it presumably would not have 

contested the meaning of this provision.” AT&T Corp., 394 F.3d at 937.

Nor is there an irreconcilable conflict between AT&T’s fraudulent use and 

§ 2.1.8 defenses. Pls. Br. at 9. First, § 2.1.8 does not provide that “all obligations” 

transfer automatically. Rather, the new customer must agree in writing to accept 

them. Thus, as AT&T explained last year, statements in which AT&T noted that 

CCI, not PSE, would be obligated for tariffed obligations simply described the 

effect of the proposed transaction—one in which PSE did not agree to assume 

CCI’s obligations. 

Case 2:95-cv-00908-SDW-SCM   Document 191   Filed 03/21/16   Page 28 of 43 PageID: 2951



25 

Second, even when a new customer assumes all obligations in writing, the 

former customer remains liable under § 2.1.8’s joint and several liability clause for 

obligations existing at the time of the transfer. See AT&T Tariff No. 2 § 2.1.8.A 

(Brown Cert., Ex. 34); see also 5/19/95 Op. [Dkt. 32] at 6 (Brown Cert., Ex. 6). 

Thus, there was no inconsistency between insisting that PSE assume CCI’s 

obligations under § 2.1.8 and requiring CCI to post a deposit pursuant to Section 

2.2.4 based on concerns that it could not pay the obligations for which it would 

remain liable even if PSE agreed to assume CCI’s obligations for shortfall and 

termination liabilities. Finally, AT&T was entitled to rely on the fraudulent use 

provision in the event that the FCC concluded (as it initially did) that § 2.1.8 did 

not apply at all to traffic transfers. Such an alternative legal argument is not a 

concession that the principal legal argument is wrong. 

B. The D.C. Circuit’s “Misreading” Of § 2.1.8 

Plaintiffs claim the stay should be lifted based on “[n]ew evidence” that 

both Judge Bassler and the DC Circuit were “confused” and “intentionally misled” 

about § 2.1.8. Pls. Br. at 26-28.  According to Plaintiffs, because the tariff requires 

a “new customer” to assume “all obligations” of the “former customer,” if CCI had 

transferred only traffic to PSE, CCI would not have been a “former” customer of 

AT&T; instead, CCI would have remained a customer under its plans, and PSE 

therefore would have been under no obligation to assume CCI’s obligations for 
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shortfall and termination liability. Plaintiffs claim that this argument, which they 

somehow overlooked for the first 13 years of this litigation, is dispositive. That is 

plainly incorrect. 

Contrary to Plaintiffs’ assertion, § 2.1.8 does not define the “former 

customer” based only “on the service (traffic or plan) that it transfers.” Id. at 27. It 

defines “former Customer” as “[t]he Customer of record.” AT&T Tariff No. 2  

§ 2.1.8.A (Brown Cert., Ex. 34). Thus, by requiring the “new Customer” to agree 

in writing to “assume all obligations of the former Customer at the time of the 

transfer,” § 2.1.8 required PSE to accept “all obligations” of CCI, which was the 

“Customer of record” in the transaction. Plaintiffs’ contrary reading would allow 

PSE to acquire the benefits of CCI’s traffic without assuming all of its obligations, 

undermining § 2.1.8’s purpose of “ensur[ing] that benefits could not be transferred 

without concomitant obligations.” AT&T Corp., 394 F.3d at 939.18

18 Plaintiffs try to bolster this argument by asserting that AT&T asked about 
settlement after the argument was first raised. Pls. Br. at 27. This one-sided 
account of settlement discussions is inadmissible. See Fed. R. of Evid. 408. 
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Finally, Plaintiffs’ erroneous tariff interpretation theory is also not based on 

previously unavailable evidence, but rather documents that have been at issue since 

the beginning of this lawsuit. It thus provides no basis for lifting the stay.19

C. The District Court’s March 1996 Decision 

Much of Plaintiffs’ brief is devoted to a discussion of Judge Politan’s March 

1996 decision. See Pls. Br. at 10-20. That decision, however, did not adjudicate 

AT&T’s § 2.1.8 defense. Judge Politan’s observation that “the Court finds nothing 

in Tariff  F.C.C. No. 2 which prevents fractionalization” is not legally binding. He 

made no conclusive determinations, nor could he have done so in granting a 

preliminary injunction. Wyrough & Loser, Inc. v. Pelmor Labs., Inc., 376 F.2d 543, 

548 (3d Cir. 1967) (“[T]he district court’s findings in preliminary injunction cases 

19 Plaintiffs also rehash another tariff interpretation claim, asserting that an AT&T 
proposal to amend § 2.1.8 prospectively to include a security deposit requirement 
proves that § 2.1.8 allowed transfers of traffic without the shortfall and termination 
obligations. Pls. Br. at 13-15 (citing AT&T Transmittals 8179 and 9229 and 
testimony by Richard Meade).  Plaintiffs cited these materials in their motion for 
re-argument to Judge Bassler, (Pls. Jun. 9, 2006 Motion for Reconsideration [Dkt. 
149] at 7-10 (Brown Cert., Ex. 36)), who found that they were “not dispositive” 
and instead made him “more convinced that the FCC” should interpret the tariff. 
Aug. 7, 2006 Ltr. Order [Dkt. 161] at 3 (Brown Cert. Ex. 16). The parties have 
briefed this issue before the FCC, where AT&T explained that, in the testimony 
Plaintiffs cite, Mr. Meade simply recognized that the deposit requirement was 
“new”—a recognition that was obviously not a concession that “all obligations” in 
§ 2.1.8 did not encompass shortfall and termination obligations. 12/20/06 AT&T 
Comments in Opp. to Req. for Declaratory Rulings at 26-28 (“2006 AT&T Cmts.”) 
(Brown Cert., Ex. 37).  
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are tentative and inconclusive, and, at best, are nothing more than a tentative 

judgment of the litigation”) (internal citation omitted). Moreover, Judge Politan did 

not revise his earlier primary jurisdiction referral order, and he made clear that the 

injunction would stay in effect only until the FCC ruled on the referred issue. 

Finally, the Third Circuit vacated his decision on the ground that § 2.1.8 should be 

interpreted by the FCC.20 In short, nothing in a decision issued 20 years ago—

before proceedings at the FCC were ever commenced—justifies lifting the stay. 

Likewise, there is no merit to what appears to be a claim by Plaintiffs that 

Judge Politan conclusively determined that the plans were immune from either 

shortfall or termination liability, and that this somehow moots the FCC referral. 

Pls. Br. at 11. While Judge Politan observed that there were a number of ways that 

shortfall and termination liability could be “defray[ed] or eras[ed],”21 he never 

found that such liability had, in fact, been avoided for the plans at issue. Nor could 

he have made such a definitive ruling. First, findings made in connection with a 

preliminary injunction are not final. Wyrough & Loser, Inc., 376 F.2d at 548. 

20 Nor did the Third Circuit refer a non-controversy. Judge Politan never 
“determined that there was no controversy left” when he issued his injunction. Pls. 
Br. at 10. If he had, he would have reversed his 1995 referral order. And the Third 
Circuit would not have required that referral if it had believed there was no 
controversy.  
21 5/19/95 Op. [Dkt. 32] at 11 (Brown Cert., Ex. 6). 
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Second, it was impossible to determine, in March 1996, whether Plaintiffs could 

have avoided such liability, as such a finding depended on future compliance with 

the tariff’s requirements for “restructuring” the plans, assuming the plans at issue 

were eligible for restructuring.  

There is likewise no merit to Plaintiffs’ assertion that because their plans 

were “Pre June 17th 1994 plans,” they could be “continually . . . restructured” for 

up to three years without incurring any shortfall charges. See Pls. Br. at 20-22. As 

AT&T has explained in the referral proceeding, 2006 AT&T Cmts. at 31-34 

(Brown Cert., Ex. 37), even if a plan were successfully “restructured,” the potential 

for shortfall and termination liability would still exist with respect to the 

restructured commitments. Consequently, there would still be a need for the new 

customer to assume responsibility for any such liability—something that PSE was 

unwilling to do.22 Indeed, PSE’s unwillingness to assume that liability 

demonstrates far better than Plaintiffs’ verbal contortions that shortfall was a risk 

on the plans at issue. 

22 Neither the FCC nor the D.C. Circuit reached a contrary conclusion. Indeed, the 
FCC specifically noted in its 2003 Order that it was not deciding that issue. 2003 
FCC Order at n.94 (Brown Cert., Ex. 4). And questions by an appellate judge 
during oral argument are not rulings by the court. 
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D. The Significance of the FCC’s 1995 Order 

Plaintiffs’ reliance on the “grandfathering” language in the FCC’s October 

23, 1995 order23 is also misplaced. As part of the 1995 FCC Order’s

“grandfathering” requirement, AT&T agreed that, for a 12-month period, it would 

provide five-days notice before it made “any change to an existing term plan,” and 

14-days notice for any “changes to discontinuance with or without liability … or 

transfer or assignment of service.” 1995 FCC Order ¶ 134 (emphases added) 

(Brown Cert., Ex. 38). In refusing to process the proposed CCI-to-PSE transfer, 

AT&T was not changing the plans; it was simply enforcing them in accordance 

with the plain language of their pre-October 1995 terms. Accordingly, the 1995 

FCC Order is not a basis to lift the stay and address this issue. 

E. AT&T’s Alleged Misrepresentations 

As AT&T has previously shown, Plaintiffs have long made frivolous 

accusations against AT&T and its counsel in filings before the FCC, which has 

never seen fit to limit the number or incivility of submissions by Plaintiffs and 

their president, Mr. Inga. See AT&T’s 2015 Opp. at 16-17 (Brown Cert., Ex. 3). 

23 Order, Docket No. 95-427 (rel. Oct. 23, 1995) (“1995 FCC Order”) (Brown 
Cert., Ex. 38). Plaintiffs cited this document and raised arguments based on it in a 
May 11, 2006 letter to Judge Bassler [Dkt. 141] at 7 n.3 (Brown Cert., Ex. 35). 
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With the withdrawal of their prior counsel, Plaintiffs are now extending their 

irresponsible advocacy to this Court. These accusations are groundless. 

Contrary to Plaintiffs’ claims, Pls. Br. at 5, AT&T did not “intentionally 

misrepresent[]” the meaning of the 2007 FCC Order to this Court. Pls. Br. at 5 

(emphasis omitted). Not only did AT&T provide a block quote and a copy of the 

full Order itself, AT&T’s straightforward reading of the Order is manifestly 

correct. 

Nor has AT&T “intentionally deceived” this Court or the FCC by 

“intentionally misquot[ing] Section 2.1.8.” Pls. Br. at 28 (emphasis omitted). In the 

passages Plaintiffs quote—which are taken from AT&T’s comments to the FCC—

AT&T paraphrased § 2.1.8, using the words “transferee” and “transferor” for the 

phrases “former customer” and “new customer.” Plaintiffs absurdly describe this as 

an “intentional Cover-Up.” Id. at 29 (emphasis omitted). But the FCC itself used 

this terminology in its brief to the D.C. Circuit, see Brief for Respondent, AT&T 

Corp. v. FCC , No. 03-1431 (filed May 17, 2004) at 19-20 n.10, as did the D.C. 

Circuit in its opinion. AT&T Corp., 394 F.3d at 934, 935, 938.24

24 Plaintiffs suggest that AT&T used “transferor” to avoid the fatal implications of 
the phrase “former Customer.” Pls. Br. at 27. Plaintiffs did not advance their 
“former customer” theory until after AT&T submitted the comments that Plaintiffs 
now quote. Compare 2006 AT&T Cmts. (Brown Cert., Ex. 37) with Pls. 9/7/07 
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Similarly, AT&T counsel did not mislead this Court, Pls. Br. at 10, by 

demonstrating that, well before 2006, AT&T objected to the proposed CCI/PSE 

“traffic only” transfer on the grounds that PSE had failed to agree in writing to 

assume all of CCI’s obligations, including the obligations to pay shortfall and 

termination charges. In a 1995 brief to this Court, AT&T explained that it had 

“refused to permit the transfer precisely because PSE, the ‘new’ customer in the 

transfer, did not assume ‘all of the obligations’ of the ‘old’ customer, CCI” and 

that “Plaintiffs’ effort to make the clear tariff language ‘all the obligations,’ mean 

something less than ‘all’ [was] pure sophistry.” See 3/30/95 Post-Hrg.Br. at 7-8 

(quoting § 2.1.8) (Brown Cert., Ex. 5). AT&T similarly argued to the FCC in 1996 

that § 2.1.8 “allows a transfer of CCI’s service to PSE only if PSE agreed to 

assume all obligations under those plans,” and that, by amending the transfer of 

service forms “to read ‘Traffic Only,’” the “proposed transfer, on its face, violated 

the terms of Section 2.1.8.” 1996 AT&T Cmts. at 13-14 (Brown Cert., Ex. 10). 

Citing the foregoing statements from AT&T’s 1996 brief, the D.C. Circuit found it 

“quite clear, then, that AT&T did not concede the inapplicability of Section 2.1.8 

to transfers of traffic only.” AT&T Corp., 394 F.3d at 937. 

Summ. Decision (Brown Cert., Ex. 20). And, as AT&T has shown, Plaintiffs’ 
“former customer” theory is groundless. Supra at 23-26. 
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Equally misplaced is Plaintiffs’ accusation that AT&T counsel falsely 

asserted at oral argument that “zero obligations were being transferred and 

assumed” in the proposed CCI/PSE transaction. Pls. Br. at 9-10. In fact, counsel 

noted that, at the time of the transfer, the tariff required “the new customer [to] 

agree in writing to assume all obligations of the former customer”; Plaintiffs 

claimed “that they never said they wouldn’t do that”; but they had written “traffic 

only” on the transfer forms.  3/18/15 Hrg. Tr. at 14 (emphasis added) (Brown Cert., 

Ex. 1). Counsel’s point was that PSE had not agreed to accept “all” of the 

obligations, not that it was assuming “zero” obligations. And this Court understood 

AT&T’s position: 

THE COURT: So your position, then, Mr. Guerra, is had there been some 
understanding that all the obligations would transfer as well, then everything 
would have obviously proceeded and the contracts would have been fine and 
AT&T would have been on board. It was the notation of “traffic only” which 
was sort of the impediment? 

MR. GUERRA: Yes. And, again, this is the understanding that the DC 
Circuit had, the FCC had. 

Id. at 18 (emphasis added). Moreover, both the D.C. Circuit and FCC did

understand that, under the proposed transaction, PSE would not assume all of 

CCI’s obligations.25

25 See AT&T Corp., 394 F.3d 935 (“[t]he parties attempted to structure the 
transaction to avoid Section 2.1.8 of Tariff No. 2, so that PSE would not have to 
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Nor did counsel mislead this Court by “evad[ing] the conclusive Tr9229 

security deposit tariff evidence that answers Judge Bassler’s question: plan 

obligations don’t transfer.” Pls. Br. at 8. In the exchange that Plaintiffs cite, this 

Court did not mention AT&T’s Transmittal 9229 or tariff evidence bearing on the 

meaning of “all obligations.” See 3/18/15 Hrg. Tr. at 18 (Brown Cert., Ex. 1). 

Plaintiffs nevertheless base their contrary assumption on the fact that the Court was 

asking “about transferring obligations in reference to the CCI-PSE transfer.” Pls. 

Br. at 8. But Transmittal 9229 would have had prospective effect only, and so 

would not have governed the CCI/PSE transfer at all. 

In all events, it is clear that counsel understood the Court to be asking 

whether AT&T had insisted on a security deposit with respect to (a) the first leg of 

the two-step transaction (the transfer of plans from Plaintiffs to CCI) or (b) the 

second leg (the CCI/PSE transfer). Counsel’s response made plain that that was his 

understanding of the question. See 3/18/15 Hrg. Tr. at 19 (Brown Cert., Ex. 1) 

(discussing first and second legs of the transaction). And his response was entirely 

accurate: AT&T did insist on a security deposit for the first leg of the transaction, 

assume CCI’s obligations on the transferred service”) (emphasis added); 2003 
FCC Order at ¶ 11 (noting that, if AT&T had processed the proposed CCI/PSE 
transaction, “CCI …, but not PSE, would continue to have been responsible for 
any shortfall obligations”) (emphasis added) (Brown Cert., Ex. 4). 
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and Judge Politan did compel AT&T to process that transfer without such a 

deposit. 

Finally, AT&T did not “intentionally misle[a]d” the Court as to the nature of 

the evidence presented to the FCC regarding traffic only transfers. Pls. Br. at 9. 

AT&T asserted that it had “responded to” Plaintiffs’ “contentions” before the FCC 

concerning “other transfers of service.” AT&T 2015 Opp. at 29 (Brown Cert., Ex. 

3). This statement is true. AT&T responded by explaining that this discrimination 

claim had not been referred and involved questions of fact that could not be 

resolved in a declaratory ruling proceeding.  2006 AT&T Cmts. at 35-38 (Brown 

Cert., Ex. 37). AT&T did not tell this Court that it had refuted Plaintiffs’ factual 

assertions, as Plaintiffs appear to believe, because a declaratory ruling proceeding 

is not the forum for resolving factual disputes. 

* * * 

In sum, Plaintiffs have provided no basis for lifting the stay. Instead, in the 

face of evidence that the FCC may soon resolve the long-pending referral, 

Plaintiffs have burdened this Court (and AT&T) with a procedurally defective 

motion that advances repetitive and/or baseless arguments and is riddled with 

frivolous and improper accusations. Their motion should be denied. 
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IV. PLAINTIFFS’ ALTERNATIVE GROUNDS FOR RELIEF

At various points, Plaintiffs note that they have claims that are not dependent 

on resolution of the § 2.1.8 issue. They suggest that, because certain of these 

claims are fact based and they have presented evidence, the claims can be 

summarily resolved in their favor. See Pls. Br. at 23-24, 25-26, and 29-31. The 

Court should reject Plaintiffs’ suggestion to lift the stay to address these fact-based 

claims before resolution of the issues referred to the FCC. 

Resolution of the referred issues could significantly affect the ultimate scope 

and resolution of this case. The fact that a draft decision is currently on circulation 

at the FCC reinforces that the sensible course is to wait for the FCC to rule. 

AT&T also disagrees with Plaintiffs’ position that these allegedly 

independent claims can be resolved without further proceedings, as there are legal 

issues (at least) that will need to be addressed and resolved in connection with 

these claims. For example, in their discussion of what Plaintiffs characterize as 

AT&T’s “Illegal Billing Remedy,” they quote a particular sentence from Tariff No. 

2 and assert that the “[si]mple fact based issue . . . needs no FCC tariff  

interpretation.” Pls. Br. at 23. However, Plaintiffs fail to quote the actual tariff 

provision upon which AT&T relied, and there is likely to be a dispute as to 

whether AT&T’s conduct in June 1996 violated any tariff provision and whether 

AT&T’s settlement with CCI precludes Plaintiffs from even pursuing this claim. 

Case 2:95-cv-00908-SDW-SCM   Document 191   Filed 03/21/16   Page 40 of 43 PageID: 2963



37 

Another significant issue is whether AT&T’s billing of shortfall charges to the 

accounts of CCI’s customers had any impact given that the charges were removed 

in the next billing cycle. 

Finally, the fact that some of these claims may be fact based—a proposition 

with which AT&T agrees26—and Plaintiffs have submitted evidence that it alleges 

supports their position does not mean that the claims can be summarily resolved in 

their favor. On their discrimination claim, Plaintiffs note that they have submitted 

affidavits and/or declarations from various individuals that supposedly advance 

their position regarding “traffic only” transfers. Pls. Br. at 9, 25. Plaintiffs further 

argue that AT&T has “zero” evidence and seem to suggest that that should be 

dispositive. But that is not how the litigation process works. At this point, those 

affidavits and declarations are hearsay, subject to evaluation by AT&T in 

discovery. Further, AT&T will, at the appropriate time, submit its own evidence 

26 AT&T agrees that these issues should ultimately be decided by this Court. 
Indeed, AT&T has consistently taken that position in opposing Plaintiffs’ relentless 
efforts to present these issues for resolution by the FCC. In fact, since filing their 
motion to lift the stay, Plaintiffs have again sought to expand the scope of the 
referral proceeding—an action impossible to reconcile with their mootness claims. 
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and legal argument.27 It is certainly not appropriate to short circuit the process and 

accept Plaintiffs’ position that the case should “move to damages.” 

CONCLUSION 

There is no basis for grant Plaintiffs’ motion to lift the stay. The only thing 

that has changed since March 2015 is that Plaintiffs have disregarded the Court’s 

suggestion about mandamus, and a decision is now on circulation at the FCC on 

the referred question. None of Plaintiffs other arguments support lifting the stay. 

Accordingly, AT&T respectfully requests that the Court deny Plaintiffs’ motion in 

its entirety. 

DAY PITNEY LLP 
Attorneys for Defendant 
AT&T Corp. 

By:     /s/ Richard H. Brown         
         RICHARD H. BROWN 

Dated:  March 21, 2016 

27 Plaintiffs claim that Judge Bassler “confirmed the legitimacy of” their 
discrimination claim. Pls. Br. at 25. In fact, the quote Plaintiffs provide is not from 
Judge Bassler, but from AT&T’s counsel, who explained that, in footnote 87 of the 
2003 FCC Decision, the FCC acknowledged that Plaintiffs had asserted 
discrimination claims and explained that it was not addressing those claims. See
5/25/06 Tr. at 20-21 (Brown Cert., Ex. 39).  
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I hereby certify that on this date a copy of AT&T’s Opposition to Plaintiffs’ 

Motion to Lift Stay and Schedule Hearing to Ascertain Damages and all supporting 

papers were filed electronically via the court’s Electronic Case Filing (“ECF”) and 

were served on counsel of record electronically via ECF. 

/s/ Richard H. Brown 

DATED: March 21, 2016  
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